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SWANZEY ZONING BOARD OF ADJUSTMENT MEETING 
JANUARY 19, 2009  

 
Minutes are not final until reviewed and approved by the Board.  Review and approval of 

minutes generally takes place at the next regularly scheduled meeting of the Board. 
 
ATTENDANCE 
Bill Hutwelker, Bob Mitchell, Charles Beauregard, Keith Thibault and alternate  
Bob Smith. Smith was seated for Jenn Gregory for the entire meeting. Town 
Planner Sara Carbonneau also was present, as was Town Attorney Beth Fernald 
(until 9:00) and Selectman Nancy Carlson (until 7:55)..  
 

     Chairman Hutwelker called the meeting to order at 7:02 p.m. and read the 
agenda for the meeting. The Board addressed the following items.  
 
MINUTES OF DECEMBER 15, 2008   
Correction to page 2, first full paragraph:  
     “Phippard presented his client’s responses to ZBA conditions, concluding 
that conditions support granting of the special exception. variance.”   
     Motion by Beauregard to approve, as corrected, the minutes of December 
15, 2008. Second by Mitchell. All in favor.  
 
Hutwelker advised those present that the ZBA would determine at 8:30 whether 
the Gocht public hearing could be resolved by 9:00. Hutwelker said that the 
ZBA would begin the OVP public hearing at 9:00, and discussion would be 
limited to issues related to the proposed impact to the wetland.  
 
1. PUBLIC HEARING: AREA VARIANCE APPLICATION   
Applicant: Ronald and Nancy Gocht 
Property owner: Ronald and Nancy Gocht 
Property location: 46 East Shore Road     Tax Map 45, Lot 12 
Zoning District(s): Rural/Agricultural and Shorelands Protection  
Request: area variances from Sections XI.B.2., XI.C. and XI.C.1. to enable the 
applicant to expand the existing cottage situated on the property.  
 
Hutwelker opened the public hearing at 7:05. 
Members seated: Beauregard, Hutwelker, Mitchell, Thibault and Smith. 
Representing the application: Russell Gocht (primary presenter), Ronald Gocht 
Abutters present: none 
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DISCUSSION 
     R. Gocht withdrew the request for an area variance from Section XI.C, and 
received confirmation from Town Planner Carbonneau that the pending 
application would not be affected by any changes to ordinances that may result 
from upcoming Town vote. 
 
Presentation     R. Gocht presented each page (excluding appendices) of 
materials contained in the document “Supplemental Materials, Variance 
application of July 28, 2008, Sections XI.B(2) & XI.C(1), 46 East Shore Road, 
Swanzey, NH, ZBA Meeting January 19, 2009.” The materials include 
photographs, maps, text, and statistical analysis pertaining to matters 
including the proposed construction, Comprehensive Shorelands Protection Act 
application and approval, special conditions of the property, Swanzey’s 125’ 
lakefront setback requirement, the applicants’ response to the five point 
variance test, and appendices. 
     In response to page 2 of the materials, Hutwelker corrected R. Gocht’s 
impression that the ZBA “suggested expanding existing structure as alternative” 
when denying a November 2007 variance application for a separate structure. 
Hutwelker stated that the ZBA did not make this suggestion. R. Gocht 
expressed acceptance of Hutwelker’s clarification.  
     Gocht stated that the lot – expanded to 1.06 acres in 2002 – has 202’ of 
frontage on Swanzey Lake. Along with a detached two-car garage, the Gochts 
propose a 1,505 sf addition to the easterly side of the 1,009 sf non-conforming 
structure that was constructed between 1978 and 1980. With the proposed 
addition, living space in the 2,514 total sf structure would include three 
bedrooms, three bathrooms, an open loft, and an open loft office space. An 
existing porch would be converted to a dining room, and function as connector 
to the proposed addition. The structure is served by a septic system situated in 
part on property owned by the Town of Swanzey (as approved by a 1980 Town 
Meeting vote). The system leachfield is approximately 250’ from Swanzey Lake.  
     Gocht stated that special conditions of the property include relatively dense 
screening of the waterfront buffer, the existence of a natural berm on the 
lakefront, the intangible value of the property to its owners, and the lot size and 
frontage, both increased in 2002 with the Gochts’ purchase of additional land. 
     Gocht compared attributes of the parcel to others in Swanzey, including the 
tax assessment of the parcel relative to non-lakefront parcels, and comparisons 
of quantity of living space to other properties on Swanzey Lake and to new 
construction in Swanzey. 
     Gocht presented reasons to justify his conclusion that the Town’s 125’ 
lakefront setback is supported by little evidence. ZBA members challenged 
Gocht’s assertion that the “ZBA consistently grants variance requests to expand 
non-conforming structures on Swanzey Lake” (Supplemental materials, page 
25). Board members stated that the Board has had heated discussions 
regarding area variances, and has struggled with decisions, but the ZBA has 
not consistently granted area variance requests to expand non-conforming 
structures on Swanzey Lake.  
     Gocht presented reasons (Supplemental materials, pages 30-34) to justify 
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his conclusion that the presence of specified conditions support granting of the 
area variance. 
      
Discussion  Town Attorney Fernald said that she was present to provide input to 
the Board for their deliberation of how the variance criteria apply to the 
application. 
     ZBA members and Fernald discussed the relevance of pending litigation. 
Fernald stated that a structuring conference continued from the prior week had 
been suspended until resolution of the area variance application. She said that 
a ZBA approval would make the case become moot; a ZBA denial likely would 
result in consolidation of cases.   
     Regarding correspondence between the Board of Selectmen and the Gochts 
(included in ZBA members’ information packets), Fernald said that the 
Selectmen’s issues pertaining to the location of Gochts’ septic system were 
beyond the purview of the ZBA, and need not be a consideration in reviewing 
the application. She said that an approval of the area variance might be 
conditioned upon resolution of the septic system issue (because the ZBA must 
determine that a proposal has in place a plan to provide adequate facilities), but 
could not require the specific terms of resolution.  
     Hutwelker said that the ZBA recognized that any approval would be 
contingent upon resolution of the septic system matter between Selectmen and 
the Gochts. Fernald said that the Selectmen have concluded that the legal 
procedure of RSA 41:14a is the proper way to resolve the matter.  
     Gocht argued that the Board of Selectmen functions as a “disinterested third 
party” relative to the application. He stated that a third party does not put a 
contingency into a ZBA decision and objected to having specified the means of 
the matter’s resolution. Board members noted that no party except the ZBA 
itself can impose conditions on a variance; doing so is entirely within the 
purview of the Board. Selectmen Carlson said that the Board of Selectmen 
represent the interests of the Town; in this particular instance, Town interests 
are directly affected because a portion of the Gocht septic system is located on 
Town property. Fernald stated that it is not unusual for an approval to be 
contingent upon receipt of other approvals, e.g., receipt of a State wetlands 
crossing permit could be a condition of ZBA approval.  
     Gocht and ZBA members discussed the impetus behind past decisions to 
continue the application. Hutwelker stated that continuations have been at the 
request of the applicant. 
     Mitchell asked whether the second floor loft areas shown in the proposed 
floor plan could be used for bedrooms. R. Gocht stated that it would be more 
than possible to do so; the existing loft is used as a bedroom on occasion. He 
stated that the proposed loft is intended to serve as the home office for his 
software business, and said that he stated for the record that the new loft 
would not be used as a bedroom. Gocht stated that the proposed garage would 
be used for general storage and to house a car, canoe, and boat, and said that 
the space would not have plumbing or bedrooms.  
     Fernald cited relevant examples from case law. She said that a Chesterfield 
applicant argued for an approval based on the principal that zoning should 
change to reflect changes in land use in the area, along with the fact that the 
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proposal resulted in no greater density than that of a cluster subdivision in the 
vicinity. The Supreme Court determined that a purpose of zoning is to protect 
valuable natural resources; therefore, a zoning board has the authority to deny 
a request it deems likely to compromise natural resources. In an Enfield case, 
the Supreme Court determined that a ZBA could draw the line at permitting a 
additional structure be built in a lakeshore setback (in this example, a shed to 
house a boiler), determining that a ZBA is not bound by the density of 
surrounding properties. 
     Fernald advised the ZBA to consider special conditions that are unique and 
create a hardship. She said that the applicants’ outline of special conditions cite 
“good” points of the property, and are not causes for hardship. Gocht said that 
the proposed increased use has many parameters in the applicants’ favor to 
counteract any negative impact. 
     In response to questions from Mitchell, Gocht stated that intense use of 
Swanzey Lake is limited to a few days in the summer, and said that bacterial 
warnings relate to heavy rains and are not a persistent problem.  
 
     Hutwelker closed the public hearing at 8:08. 
Board members agreed that the proposal would require an area variance, not a 
use variance. Members reviewed the criteria for granting the requested 
variance. 

1.  Could the area variance be granted without diminishing surrounding property values? 
     Members agreed in the affirmative.  
 
2.  Could the area variance be granted without the proposed use being contrary to the public interest? 
     Members discussed the public’s interest in protecting Swanzey Lake from 
additional loading, and the role of the 125’ setback in helping to achieve that 
public interest.  
     Members agreed that the variance could be granted without the proposed 
use being contrary to public interest. 
  
3. Owing to special conditions, would the denial of the area variance result in unnecessary hardship to the 
land owner, according to the Boccia test for determining unnecessary hardship?  

  
a.    Is an area variance needed to enable the applicant’s proposed use of the property given the special 

conditions of the property?  
  Members agreed that special conditions described by R. Gocht in his 
presentation are positive attributes of the parcel, and not ones that create 
hardship. Members recalled past ZBA consideration of “special condition” 
to relate to the property itself – for example, an unmovable boulder that 
prevents an applicant from situating a structure in a desired location. In 
the current application, members observed, the special condition relates to 
the Zoning Ordinance’s requirement for a 125’ setback. 
     Upon request for her advice, Attorney Fernald advised the ZBA that the 
Chesterfield case (summarized above) applies: A special condition might 
exist if there was evidence that the house in its location differs from many 
others in the district. If, as represented by the applicant, 95% of the 
properties on Swanzey Lake are non-conforming due to their location 
relative to the 125’ setback, then non-conformance is not a special 
condition. 
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     ZBA members concluded that the non-conforming nature of the 
property drives the need for the request for an area variance. ZBA members 
determined that no special conditions differentiate the parcel from others, 
and determined that a denial would not create unnecessary hardship to 
the landowner.  

 
b.   Is the benefit sought by the applicant one that cannot be achieved by some other method reasonable 

feasible for the applicant to pursue, other than an area variance? 
 Members agreed that the benefit sought by the applicant can be achieved 
only with an area variance. 

 
4.  If the area variance is granted, would the spirit of the ordinance be observed? 
  Members agreed in the affirmative.  

 
5. Would granting the area variance do substantial justice? 
  ZBA members discussed the potential impact-mitigating functions of the 
lot size, shoreline berm and wooded buffer, in combination with the ZBA’s 
responsibility to consider the public interest relative to the applicant’s gain. 
Several members recognized the applicants’ effort to create a proposal that is 
consistent with the intent of the district. Several others expressed discomfort 
with potential effects of the proposed doubling of the footprint of the 
structure.  Members concluded that granting the variance would do 
substantial justice.  

 
Motion by Mitchell: Motion to deny the area variances from Sections XI.B.2 and 
XI.C.1. to enable the applicant to expand the existing cottage situated on the 
property due to a negative finding on item 3.a. as set forth above. Second by 
Smith. Beauregard, Hutwelker, Mitchell, Smith in favor of the motion, Thibault 
opposed. Motion to deny the application carries. 
 
Hutwelker stated that the applicant has within 30 days from the date of the 
decision to file a request for rehearing. 
 
2. PUBLIC HEARING: USE VARIANCE APPLICATION   
Applicant: OVP Management, Inc. 
Property owner: Swanzey N.H. Development, L.P. 
Property location: off West Swanzey Road     Tax Map 38, Lots 1 and 1-2 
Zoning District(s): Commercial/Industrial  
Request: area variance from Section VII.D. to permit a wetland impact of 8,755 
sf for the construction of a retail development.  
 
Hutwelker opened the public hearing at 8:56. 
Members seated: Hutwelker, Beauregard, Thibault, Mitchell. Smith was seated 
for Gregory. 
Representing the application: Jeffrey M. Kevan, Senior Project Manager, T.F. 
Moran and James R. Lamp, P.E., J & Co. Engineering and Development 
Consultants  
Abutters present: Margaret Locher and Frank Buffum. Interested citizens 
included Dana Colson, Barbara Skuly and Jane Johnson. 
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DISCUSSION 
     Hutwelker reminded those present to restrict the focus of discussion to the 
proposed impact to the wetland, and to concerns or issues that may arise 
therefrom.  
     Kevan presented a concept plan for proposed retail development that would 
result in filling of the 8,755 sf wetland. Kevan stated that disturbance resulting 
from the former agricultural use of the parcel contributes to the wetland’s low 
functions and values. 
     Kevan presented an overview of development plans for the 18.3-acre parcel, 
as well as photographs of the parcel taken before and after late summer 
mowing. Kevan said that higher value wetlands in the approximate 2.5 to 3 
acres at the south end of the parcel would be unaffected by the proposed 
development or by stormwater treatment measures. This portion of the parcel 
would be protected with a deed restriction, and would be left in its grassed, 
natural state. The 5.4+/- acres directly to the north of the 2.5-acre portion 
would be mowed annually. The 5.4-acre area likely would contain some 
required stormwater treatment measures.  
     Kevan said that there are no plans to develop the 1.8-acre portion of the 
parcel north of the Swanzey-Keene border. Some amount of the 1.8-acre portion 
will contain a 30’ landscaped buffer, possibly with a berm, to separate the 
proposed commercial use from the residential use on the adjacent parcel. Kevan 
expressed willingness to work with Bruce Bohannon to comply with his request 
that land be kept open for a snowmobile crossing. Kevan sad that are there no 
plans for any additional impacts to wetlands within the next 5 years.  
     Kevan presented responses (contained in the application for the variance) to 
the criteria for granting a variance.  
     Swanzey resident Barbara Skuly asked questions regarding the underlying 
types of soils on the parcel. She distributed a brochure, “Swanzey Groundwater: 
Vital, Valuable, Vulnerable,” prepared by the Swanzey Aquifer Protection Task 
Force (1999). Skuly described the wetlands on the parcel as wet meadows that 
function in conjunction to hold water and release it slowly into the underlying 
aquifer. Rather than filling it, Skuly advocated incorporating the 8,755 sf 
wetland into the design of the landscaping plan of the proposed development. 
     Lamb stated that retaining the wetland would require downsizing the 
supermarket, or eliminating it entirely; in either case, the development would 
become untenable. He said that the proposal attempts to retain the majority of 
undeveloped open space in a large contiguous area, and said that landscaped 
areas subject to high human traffic “take a beating.” 
     In response to questions from Skuly, Kevan described the process of 
designing the project. He said that final plans will reflect recommendations from 
State agencies and Town boards and committees.  
     Margaret Locher asked how the development would affect her property 
value. Kevan responded by saying that most strip development on heavily 
traveled State roads affects residential use, but increases the value of 
surrounding properties. He said that filling the wetland will have no impact on 
the value of the Locher property.  Dana Colson stated that the area surrounding 
the proposal has high groundwater. Kevan said that a licensed soil scientist 
reviewed the proposal.  
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     Skuly asked about the permanence of deed restrictions. Lamp expressed 
willingness to make proposed deed restrictions a part of the plans. Kevan said 
that the ZBA could make deed restrictions a condition of approval. 
     Representative Jane Johnson observed that the proposed use was a better 
plan than constructing the county jail on the property.   
 
     Hutwelker closed the public hearing at 9:48. 
     Thibault asked about the existence of past requests to the ZBA for variances 
related to wetlands.  Town Planner Carbonneau said that the recent application 
of Moore Nanotechnology Systems, LLC had required a variance (as well as 
relief from the zoning ordinance to permit an industrial use in the business 
district).  
     Board members agreed that the proposal would require a use variance, not 
an area variance. Members reviewed the criteria for granting the requested 
variance. 

1.  Could the variance be granted without diminishing surrounding property values? 
     Members agreed in the affirmative.  
 
2.  Could the variance be granted without the proposed use being contrary to the public interest? 
      Members agreed in the affirmative, noting the small size of the wetland, 
and the fact that that the land is zoned for commercial uses. 
  
3. Owing to special conditions, would the denial of the variance result in unnecessary hardship to the land 
owner, according to the Simplex test for determining unnecessary hardship?  

 
c.    A zoning restriction as applied to the property interferes with the applicant’s reasonable use of the 

property, considering the unique setting of the property in its environment;  
  Members agreed in the affirmative, based on the size and location of 
the wetland.  

 
d.   No fair and substantial relationship exists between the general purposes of the zoning ordinance and 

the specific restriction on the property; 
  Members agreed in the affirmative, noting the developers’ plans to 
compensate for filling the wetland. 
 

e.  The variance would not injure the public or private rights of others. 
  Members agreed in the affirmative. 
 

4.  If the variance is granted, would the spirit of the ordinance be observed? 
   Members agreed in the affirmative. 

 
5.Would granting the variance do substantial justice? 
   Members agreed in the affirmative. 

  
Motion by Thibault: Having found that the application is allowed by the 
ordinance and the specified conditions are present, motion to approve the 
special exception from area variance from Section VII.D. to permit a wetland 
impact of 8,755 sf for the construction of a retail development, with the 
understanding that no less than 2.5 acres of the southernmost portion of the 
parcel will have a deed restriction restricting future development. Second by 
Smith. All in favor. 
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ADJOURMENT 
Motion by Mitchell to adjourn. Second by Thibault. All in favor. The meeting 
adjourned at 9:56. 
 
 
Submitted by 
 
 
 
Victoria Reck Barlow 
Recording Secretary 



Swanzey Zoning Board of Adjustment minutes – March 16, 2009 
Page 1 of 9 
 
 
 

 
 
 
 
 
 

SWANZEY ZONING BOARD OF ADJUSTMENT MEETING 
MARCH 16, 2009  

 
Minutes are not final until reviewed and approved by the Board.  Review and approval of 

minutes generally takes place at the next regularly scheduled meeting of the Board. 
 
ATTENDANCE 
Bill Hutwelker, Keith Thibault, Charles Beauregard, Bob Mitchell, Jerry Walker. 
Alternates Bob Smith, Deirdre Geer, Robert DeRocher, Bryan Rudgers. 
Town Planner Sara Carbonneau and Town Attorney Beth Fernald also were 
present.  
a 

     Chairman Hutwelker called the meeting to order at 7:02 p.m. and read the 
agenda for the meeting. The Board addressed the following items.  
 
MINUTES  
     Correction to page 6, paragraph 3, proposed by Jeff Kevan: Kevan said that 
higher value wetlands in the approximate 2.5 to 3 acres at the south end of the 
parcel would be unaffected by the proposed development or by stormwater 
treatment measures. This portion of the parcel would be protected with a at 
least 2.5 acres of land at the southern end of the site will be left in a 
conservation deed restriction. and would be left in its grassed, natural state. 
Kevan said that he anticipates placing stormwater treatment and recharge 
basins in that area, in that it is the lowest point on the site, and the stormwater 
management system will provide compatible functions and values as the 
wetlands. The 5.4+/-  +/- 2.9 acres directly to the north of the 2.5-acre portion 
would be mowed annually.  
     Motion by Beauregard to approve the minutes of January 19, 2009, as 
corrected. Second by Thibault. All in favor.  
 
     Correction to page 3, complete paragraph 5, proposed by Russell Gocht:  
Gocht argued that the Board of Selectmen functions as a “disinterested third 
party” relative to the application. Gocht said that he would never argue that the 
Board of Selectmen functions as a disinterested third party.  
     Motion by Beauregard to amend page 3, paragraph 5 of the January 19, 
2009 minutes. Second by Walker.  All in favor. 
 
     Hutwelker said that, due to a clerical error, reappointment of alternates 
DeRocher and Rudgers has not been formalized.  
     Motion by Thibault to authorize the chair to seat DeRocher and Rudgers 
during the March 16, 2009 meeting, and also for any continuation of the 
applications for which they might be seated. Second by Mitchell. All in favor. 
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1. PUBLIC HEARING: AREA VARIANCE APPLICATION   
Applicant: Virginia Baldwin 
Property owner: Virginia Baldwin 
Property location: 16 North Pine Street     Tax Map 18, Lot 235 
Zoning District(s): Residence  
Request: area variance from Sections XI.B.2. and IV.B 3. to permit the 
construction of a ramp.  
 
Hutwelker opened the public hearing at 7:07 
Members seated: Bill Hutwelker, Keith Thibault, Charles Beauregard, Bob 
Mitchell, Jerry Walker. 
Representing the application: Kevin Dean, Jr. 
Abutters present: none 
 
DISCUSSION 
     Dean presented an overview of the application, and photographs of the site. 
Dean said that the proposed uncovered ramp will be accessed from the 36” 
front door, and will extend 4’ from the front stoop, in the direction of the paved 
driveway. He said that a railing would be installed on both sides of the ramp.  
     Dean said that the other possible location for the ramp is not a reasonable 
alternative. The 30” doorway on the north side of the house would require 
modifications and a replacement door; ice is persistent in this area, and the 
area is used for driveway snow storage. 
 
     Hutwelker closed the public hearing at 7:11. 
 
Board members agreed that the proposal would require an area variance, not a 
use variance. Members reviewed the criteria for granting the requested 
variance. 
 

1.  Could the area variance be granted without diminishing surrounding property values? 
     Members agreed in the affirmative.  

 

2.  Could the area variance be granted without the proposed use being contrary to the public interest?
     Members agreed in the affirmative.  
  

3. Owing to special conditions, would the denial of the area variance result in unnecessary hardship to the 
land owner, according to the Boccia test for determining unnecessary hardship?  

 Members agreed that the narrow rear doorway, with its northern 
exposure, poses unnecessary hardship. 
 

a.    Is an area variance needed to enable the applicant’s proposed use of the property given the special 
conditions of the property?  

  Members agreed in the affirmative.  
 

b.   Is the benefit sought by the applicant one that cannot be achieved by some other method reasonable 
feasible for the applicant to pursue, other than an area variance? 

 Members agreed in the affirmative.  
 

4.  If the area variance is granted, would the spirit of the ordinance be observed? 
  Members agreed in the affirmative.  

 

5. Would granting the area variance do substantial justice? 
  Members agreed in the affirmative.  
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Motion by Beauregard to grant the area variance from Sections XI.B.2. and 
IV.B 3. to permit the construction of a ramp. Second by Mitchell. All in favor. 
 
2. PUBLIC HEARING: MODIFICATION TO PREVIOUSLY APPROVED SPECIAL 
EXCEPTION   
Applicant: John Arnone 
Property owner: City of Keene 
Property location: 471 Old Homestead Highway   Tax Map 34, Lot 32 
Zoning District(s): Business 
Request: that condition #7 as set forth in the Board’s Notice of Decision dated 
June 28, 2004 be removed. Condition #7 reads as follows: “There will be no 
outside music or public address system permitted.” 
  
     Neighbor Mitchell recused himself, and moved into the audience.  
     Members Hutwelker and Beauregard, who may or may not have expressed 
an opinion about the proposal to the applicant outside of a public meeting, also 
recused themselves, and moved into the audience. Thibault assumed the 
position of Chair. 
 
Thibault opened the public hearing at 7:20. 
Members seated: Thibault, Walker; Rudgers was seated for Hutwelker, Smith 
was seated for Beauregard, DeRocher was seated for Mitchell.  
Representing the application: John Arnone  
Abutters present: None. Neighborhood residents Bob Mitchell, Rob Hawkins 
and Penny Hawkins were present. The Board received a 3/12/09 letter in 
opposition to the proposal from Jason and Elizabeth Dean (71 Massey Hill 
Road), and a 3/1/09 letter in opposition from Robert Mitchell (47 Centerview 
Drive). 
 
DISCUSSION 
    Arnone stated that he seeks to improve his business, enhance his customers’ 
experience, and make it easier to manage go-cart drivers. He proposes locating 
small speakers at each of the 18 holes of the golf course, and installing a public 
address system housed within the go-cart building to amplify instructions to 
go-cart drivers. He said that golf course music selections would appeal to all 
customers, and said that the PA system would not blare over the noise 
generated by the go-carts. Arnone expressed his desire to be respectful of area 
residents. 
     Mitchell, R. Hawkins and P. Hawkins presented their concerns. All perceived 
that the go-carts sounded louder in the second year of operation. (Arnone 
stated that he has not modified the carts to increase the noise they make; he 
has replaced one failed muffler.) Mitchell, R. Hawkins and P. Hawkins stated 
that they experience the noise generated by the go-carts as a nuisance, 
especially in the evenings and on weekends. Mitchell stated that Condition #7 
was appropriate due to the many residents in the vicinity. R. Hawkins said that 
he would be concerned if the proposed music would be louder than the go-
carts.  
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     DeRocher described his experience of the go-cart noise as heard from the 
gas pumps at Neighbors, across Route 32 from the go-cart track. DeRocher felt 
that the noise was not a nuisance short-term, but recognized that it could 
become obnoxious over time. Walker stated that he agreed that the noise could 
become obnoxious over time. 
     Neighbors Mitchell and Hawkins said that in principle they could support 
the public announcement system, enclosed in the go-cart staging area. 
Neighbors agreed that they could in principle support Arnone’s concept of 
occasional concerts by the Westmoreland Town Band or high school jazz band, 
proposed during the meeting as an alternative to providing for music at the golf 
course holes.  
     Those present acknowledged the Town’s lack of a noise ordinance. 
Carbonneau stated that the impacts of noise are within the purview of the ZBA 
(such as when considering a special exception application) and within the 
review authority of the Planning Board pursuant ot the Town’s site plan review 
regulations. Carbonneau reminded the group that a condition of approval 
restricting sound can function as a de facto noise ordinance. 
     Acknowledging the subjectivity of personal experience of noise volume, 
quality and type, the group discussed ways to quantify the amount of noise that 
might result from the proposal. Carbonneau encouraged ZBA members to 
request a formal plan to help clarify the terms of the proposal, and thereby 
enable a reasoned decision. The plan could include the specific number of 
speakers and their placement, the volume at which they would be operated, 
hours of operation, etc. She said that all aspects of the business are open to 
consideration, and said that the Town – especially for code enforcement 
purposes – needs to know exactly what is proposed.  
     Aronone requested that the public hearing be continued to give him time to 
prepare additional information. 
     Motion by Smith to continue the public hearing on April 20, 2009. Second 
by Walker. All in favor. 
 
At 8:00, Hutwelker, Beauregard, and Mitchell returned to the table. Hutwelker 
resumed the chair. 
 
3. PUBLIC HEARING: AREA VARIANCE APPLICATIONS   
Applicant: Ronald and Nancy Gocht 
Property owner: Ronald and Nancy Gocht 
Property location: 46 East Shore Road     Tax Map 45, Lot 12 
Zoning District(s): Rural/Agricultural and Shorelands Protection Overlay 
District  
Request: area variances from Section III.C. and from III.A.1. to permit the 
construction of a “carriage house (garage on lower level and one bedroom 
apartment above).”  
 
Hutwelker offered the applicant the option of requesting the Board to consider 
agenda item #4 before agenda item #3. Gocht requested that the Board consider 
agenda item #3 first. 
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Hutwelker opened the public hearing at 8:04. 
Members seated: Bill Hutwelker, Keith Thibault, Charles Beauregard, Bob 
Mitchell, Jerry Walker. 
Representing the application: Russell Gocht (primary presenter); Ronald Gocht 
Abutters present: none.  
 
DISCUSSION 
     Gocht distributed a 7-page document dated 3/16/09, and outlined its 
contents, which include information on background and prior applications, 
photographs of existing structures on the property, an overview of the proposal, 
photographs of the proposed site for the carriage house and a location map and 
lot section, and photographs of 5 guesthouses located on Swanzey Lake. He 
stated that the materials show that the proposed use is modest relative to the 
neighborhood, would not be a burden on anyone, and would be accessory to the 
main structure. Gocht said that he seeks ZBA agreement that a carriage house 
is a common entity on Swanzey Lake, per Section III.C. of the Zoning 
Ordinance. 
 
     Gocht asked Fernald whether she was comfortable representing both the 
Town and the ZBA, and asked whether he had recourse. Hutwelker stated that 
Fernald was present to advise the ZBA, and stated that the ZBA would rely on 
Fernald’s advice during the meeting. He offered Gocht the option of continuing 
the public hearing to another date. Gocht did not accept the offer. 
 
     Hutwelker requested clarification as to why, if Section III.C. rules, it is 
necessary for Gocht to obtain a variance. Carbonneau stated that if Section 
III.C. does apply, the applicant would not need to obtain a variance. However, 
Carbonneau further stated, the application is for a dwelling unit, not an 
accessory use. Fernald concurred, referencing the Zoning Ordinance definition 
of dwelling unit, and Section III.A.4., which states that only one residential use 
or residential dwelling unit per lot is allowed. Because of the applicant’s 
representation that the carriage house will be an accessory use rather than a 
dwelling, Fernald stated that the ZBA would need to determine whether the 
structure would be sufficiently small and subordinate to the principal use on 
the property to qualify it as an accessory use.  
     Gocht stated his contention that the proposal is an accessory use: size does 
not define “accessory use,” but common neighborhood practice does. He said 
that he disputed the notion that his proposal was outside of the bounds of what 
happens on Swanzey Lake. Given that that the Ordinance defines “dwelling” as 
accommodations for permanent occupancy, he said that he would entertain a 
deed restriction stipulating that one of the two structures could never be 
occupied on a permanent basis. He stated that the family has no interest in 
coverting the structure into a full time residence at this point in time. 
 
     Hutwelker asked for clarification as to how the current request is 
substantially different from the November 19, 2007 (continued to December 17, 
2007) request for use variances from Section IV.A. and XI.C.1.to permit the 
construction of a second dwelling on the property.  
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     Gocht stated that the proposed structure itself is similar, with minor 
changes: The building is 1’ larger in both directions to account for the size 
difference between post and beam framing and wrapping materials, and the 
proposed location is modified slightly. As proposed, the two-story structure 
would contain one bedroom, bath, kitchen and living facilities, all above the 
garage. 
     Gocht stated that a change in circumstance and parameters also govern the 
request. He said that the denial of another proposal to expand living space 
constitutes a material change (specifically, the denial of the variance application 
considered by the ZBA in January 2009).  He said that the Constitution 
compels the ZBA, in its role as safety valve, to consider the expansion of use as 
a single family residence. He said that the property and proposal are 
reasonable, economically justified, and within the spirit of the Ordinance; given 
the parameters of the property and its use, the family has an inherent right to 
expand the use. He said that it is substantive to their claim that, following 
expansion of the property in 2002, the family now has a right to do more with 
the property. 
      Gocht stated that during the 2007 meeting two ZBA members said it would 
be preferential for the Gochts to expand the cottage. Those present reviewed 
minutes of the 2007 meetings, and determined that the minutes show that 
“Board members questioned whether there were other options that may be 
pursued, such as expanding the existing structure” (page 2, 5th complete 
paragraph). One Board member expressed a personal opinion after the public 
hearing had been closed (page 3, 2nd complete paragraph). Hutwelker stated 
that the Board is obligated to gather information regarding alternatives that 
have been considered by an applicant, but it is never the intent of the Board to 
suggest to applicants how to approach accomplishment of their goals.  
     Gocht further stated that it was his opinion that the ZBA encouraged the 
applicant to expand the existing structure in 2007 and that since this 
application was denied in 2009, this constituted a change in circumstances 
allowing for the Board to consider the pending application. 
  
     Those present discussed ways in which the current application might differ 
from the 2007 application. 
     Fernald said that a change in circumstance can be viewed as qualification 
for a new submittal: as an example, the Simplex case permits re-submittal of 
applications that were denied on the basis of unnecessary hardship.  
     Ronald Gocht said that restricting one of the structures to seasonal use 
would constitute a change in circumstance.  
      Gocht said that the existing structure does not have central heat (a wood 
stove is present) and has never been permanently occupied. He said that the 
application is for an accessory use, with constraints, and said that “living” is 
different from “dwelling.” 
     Gocht said that Conditions A., B., and C. (Gocht Plan C, Narrative, dated 
2/18/09) differentiate the two plans. Hutwelker said that the proposed 
conditions represent uses for a structure, but not substantive changes to the 
plan. Hutwelker said that Conditions A., B., and C. could have occurred with 
the 2007 proposal. Gocht said that he had not known that such points could be 
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material, and had been led to invoke a different section of the ordinance. 
     Hutwelker said that Gocht contends that adding Conditions A., B., and C. in 
testimony gives the opportunity to submit the new proposal. Gocht said that 
that is true.  
     Gocht said that the 7/2008 revisions to State shorelands protection 
regulations also are material to the change in circumstance, by allowing a more 
objective evaluation of the proposal relative to issues of water quality. Fernald 
advised the Board that the proposed building is outside of the regulated area, 
so shorelands protection regulations would not affect the application. 
Hutwelker said that he did not recall a prior discussion regarding water quality, 
and asked Gocht to summarize the points of that discussion for the ZBA to 
consider. 
     In response, Gocht said that the proposal is a different application insofar as 
the Gochts have a more precise understanding of the ordinance and their place 
in the ordinance, and the State has given better regulations for evaluation, 
including new thresholds for allowable amounts of impervious surface. 
     Gocht said that the material circumstance has changed because he now has 
a better understanding of the part of the ordinance where he belongs, contrary 
to prior advice from two members of Town staff. He said it was important for the 
ZBA to contemplate Supreme Court guidance regarding an applicant’s right to 
get good guidance from town staff. Carbonneau said that the 2007 application 
is now a matter of litigation, and said that if Gocht felt he had been led astray 
he could raise the matter as an argument in the Superior Court action. Gocht 
said that while it might be possible that the matter will be resolved in a court of 
law, it was his desire –both for his family and for the Town -- to avoid legal 
action.  
 
     Fernald said that coming in under a different section of the Ordinance does 
not differentiate the application from the 2007 application; relief under another 
part of the ordinance is not a material change. She advised the ZBA to look at 
what is actually being proposed. Mitchell said that he was not receptive to the 
idea that returning to the first proposal after denial of the second proposal 
represents a material change of circumstances.  
 
     Mitchell said that, in his opinion, Gocht offers three criteria in support of a 
material change of circumstance: denial of the 2009 application, State adoption 
of shorelands protection regulations, and the choice to approach the Board 
under Zoning Ordinance Section III.C. Mitchell said that because he does not 
believe the three criteria are sufficient to constitute material change, the 
Board’s duty is to consider the three changes to the proposal itself, Conditions 
A., B., and C.  
     The crux of the application, according to Carbonneau, is that the applicant 
is seeking two separate dwelling units on the property. In response to Gocht’s 
proposed condition restricting one structure on the property to seasonal use 
only, Carbonneau advised the Board that the Zoning Ordinance does not 
differentiate between seasonal and permanent dwellings. Referring to Ordinance 
Section III. G., Gocht said that many Swanzey Lake properties do not have a 
leaching area. He said that whether the ordinance is explicit or not, there is 
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administrative gloss; the lack of mention in the Ordinance does not mean that 
seasonal residences do not exist and are in fact allowed by the Town. Rudgers 
said that the Ordinance’s lack of distinction between seasonal and permanent 
dwellings might preclude the Board from considering Conditions A., B., and C. 
Gocht said that the ZBA can make distinctions in cases where the ordinance is 
incomplete. 
     Hutwelker said that in his opinion the circumstances do not represent a 
material change in the actual proposal; the difference between the actual and 
implied presentation is Condition C. Thibault agreed, saying that because he 
had never thought it was implied that all structures would be permanently 
occupied, the condition to have one structure not be permanently occupied 
failed to make the proposal materially different.  
 
Motion by Mitchell: After considering the applicant’s suggested material 
changes in circumstance and the material changes of the proposal, the Board 
determined that the application does not constitute a material change from the 
2007 application. Second by Beauregard. All in favor.  
 
The Board concluded the matter at 9:14. 
 
4. REQUEST FOR RE-HEARING                                                                                 
Ronald and Nancy Gocht request a rehearing regarding the decision of the 
Zoning Board of Adjustment rendered on January 19, 2009. 
 
     Hutwelker opened the discussion at 9:14, advising the ZBA that the matter 
was not a public hearing, but rather a discussion among Board members in 
which all members were encouraged to participate. He said that the Board’s 
charge is to determine whether the Board made an error in judgment or 
procedure, or whether new information is now available that was not previously 
available at the public hearing. 
     Members reviewed and discussed the February 16, 2009 Motion for Re-
hearing of January 19, 2009 decision, prepared by attorney Tom Hanna. The 
Board determined that they had been thorough in their consideration; were 
charged with enforcing ordinances as they exist; and had not been improperly 
influenced by Town Council. Board members determined that they had made 
no errors in judgment or procedure, and that there was no new information 
being presented that was unavailable at the January 19, 2009 public hearing.  
     Motion by Beauregard to deny the request for re-hearing. Second by Walker. 
All in favor. 
     The Board concluded the matter at 9:28. 
 
5. ELECTION OF OFFICERS 
Motion by Mitchell to nominate the existing slate of officers (Hutwelker, chair; 
Thibault, vice chair). Second by Smith. All in favor.  
 
ADJOURMENT 



Swanzey Zoning Board of Adjustment minutes – March 16, 2009 
Page 9 of 9 
 
 
 

Motion by Beauregard to adjourn. Second by Smith. All in favor. The meeting 
adjourned at 9:35. 
 
Submitted by 
 
 
 
Victoria Reck Barlow 
Recording Secretary 
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SWANZEY ZONING BOARD OF ADJUSTMENT MEETING 
APRIL 20, 2009  

 
Minutes are not final until reviewed and approved by the Board.  Review and approval of 

minutes generally takes place at the next regularly scheduled meeting of the Board. 
 
ATTENDANCE 
Bill Hutwelker, Keith Thibault, Charles Beauregard, Jerry Walker. Alternates 
Robert DeRocher (arrived at 7:15), Bryan Rudgers, Marty Geheran (left at 8:13). 
Town Planner Sara Carbonneau and Code Enforcement Officer Jim Weston also 
were present.  
 

     Chairman Hutwelker called the meeting to order at 7:08 p.m. and read the 
agenda for the meeting. The Board addressed the following items.  
 
MINUTES  
     Board members considered whether the content of correspondence received 
by Carbonneau from R. Gocht in the interval between the March and April 
meetings might require a change or modification to the minutes. Members 
determined that no such change or modification would be necessary. 
     Motion by Beauregard to approve the minutes of March 16, 2009. Second 
by DeRocher. All in favor.  
 
1. ELECTION OF ALTERNATE MEMBERS 
     Motion by Beauregard to nominate Bryan Rudgers for the position of 
alternate, for a term to expire at Town Meeting 2012. Second by Thibault. All in 
favor.  
     Motion by Beauregard to nominate Bob DeRocher for the position of 
alternate, for a term to expire at Town Meeting 2012. Second by Rudgers. All in 
favor.  
 

2. REQUEST FOR RE-HEARING 
Applicant: Ronald and Nancy Gocht 
Property owner: Ronald and Nancy Gocht 
Property location: 46 East Shore Road     Tax Map 45, Lot 12 
Zoning District(s): Rural/Agricultural and Shorelands Protection Overlay 
District  
Request: re-hearing the decision of the Zoning Board of Adjustment rendered on 
March 16, 2009  
 

     Hutwelker opened the discussion at 7:12.  Hutwelker determined that Board 
members all had received and read the motion for rehearing of the March 16, 
2009 decision prepared by Gocht and received by the Town on April 14. 2009. 
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Members determined that no new information had been provided, and that the 
Board had made no errors in judgment or procedure. Hutwelker clarified item 
#16, page 5 of the motion for rehearing, stating that he in no way had 
contended that the pending matter before the Board on March 16, 2009 would 
go to court; rather, he was referring to existing litigation between Gocht and the 
Town of Swanzey. 
     Motion by Geheran to deny the request for rehearing, having determined 
that the Board made no errors in judgment or procedure, and that no new 
information was presented that was unavailable on March 16, 2009 when the 
Board rendered its decision to deny a request for re-hearing. Second by 
Thibault. All in favor. 
     The Board concluded the matter at 7:16. 
 
3. PUBLIC HEARING: MODIFICATION TO PREVIOUSLY APPROVED SPECIAL 
EXCEPTION   
Applicant: John Arnone 
Property owner: City of Keene 
Property location: 471 Old Homestead Highway   Tax Map 34, Lot 32 
Zoning District(s): Business 
Request: that condition #7 as set forth in the Board’s Notice of Decision dated 
June 28, 2004 be removed. Condition #7 reads as follows: “There will be no 
outside music or public address system permitted.” 
  

Members Hutwelker and Beauregard, who may or may not have expressed an 
opinion about the proposal to the applicant outside of a public meeting, recused 
themselves and moved into the audience. Thibault assumed the position of 
Chair. 
 

Thibault re-opened the public hearing at 7:17. 
Members seated: Thibault, Walker; Rudgers was seated for Hutwelker, 
DeRocher was seated for Beauregard, Geheran was seated for Bob Smith (who 
had been seated for Bob Mitchell at the March 16, 2009 meeting).  
Representing the application: John Arnone  
Abutters present: None. Neighborhood residents Rob Hawkins, Penny Hawkins 
and Jason Dean were present. The Board received and considered a 4/12/09 
letter from Robert Mitchell (47 Centerview Drive). 
 

DISCUSSION 
     Thibault stated that the public hearing had been continued from March 16, 
2009 to grant Arnone time to develop details for his proposed modifications. 
     Those present discussed amplification of instructions in the go-cart loading 
area. Arnone presented a photograph of the ceiling rafters of the loading shed, 
indicating proposed locations for small speakers. Arnone said that the proposed 
recorded safety message would last approximately 15-20 seconds, and would be 
broadcast approximately four times per hour. He said that overhead placement 
of eight speakers would make it possible for all drivers to hear instructions 
presented at a lower volume than instructions delivered verbally from a single 
point. Arnone determined that neighbors currently are unable to hear spoken or 
shouted instructions, and said that the volume of recorded instructions would 
not exceed the volume of shouted instructions.  
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     Arnone said that insurance regulations require a way to communicate 
directions to each set of go-cart drivers; however, he was uncertain as to 
whether it is necessary to deliver the instructions verbally. He said that he 
knows of two other go-cart facilities that amplify safety instructions. Geheran 
said that it would be difficult for him to approve the request to increase noise at 
the facility unless State or insurance company regulations require verbal 
delivery of instructions.  
     Arnone stated that he was unable to supply any further information beyond 
the photograph. He said that specifications of specific speaker models effectively 
are irrelevant, because it is possible to adjust any speaker. He said that he had 
considered and dismissed using a video or bullhorn to broadcast safety rules. 
He said that scrolling signage likely would not be more effective in engaging 
patrons’ attention than the existing wall signs. Arnone proposed temporarily 
installing the speakers so that Board members and neighbors could evaluate 
the nature of the noise generated with all equipment in use; Board members 
discussed this option. DeRocher moved that Arnone temporarily install the 
speaker system in the go-cart staging area to provide an opportunity for the 
Board to hear the sound levels first-hand. Motion failed for lack of a second. 
     During the course of the hearing, Board members, neighbors and Arnone 
discussed the subjective nature of noise nuisance, issues of enforcing 
restrictions on noise, issues of measuring decibel levels, duration and type of 
noise, the option of retaining an independent sound engineer, and what might 
happen should the business change hands. P. Hawkins, R. Hawkins and J. 
Dean stated that go-cart noise is audible at their homes on Massey Hill Road. 
      Carbonneau reminded the Board that ZBA and Planning Board review of 
the original application afforded opportunities to regulate noise, despite the fact 
that the Town lacks a noise ordinance. She stated that the ZBA had regulated 
noise in its 2004 approval by requiring that no outside music or public address 
system be installed. 
     Geheran reviewed minutes of 2004 meetings to determine why conditions 
were imposed on the original application; he said that the minutes appeared to 
be inconclusive on this point. Arnone recollected that concerns had to do with 
paging customers to tell them food orders were prepared. 
     Thibault said that, in the absence of physical evidence or a more detailed 
plan, the Board would be put in the position of making a decision on faith; 
giving the existing nuisance of go-cart noise, he said that he was concerned that 
amplification of instructions would create an additional nuisance. Thibault said 
that he could not support outright removal of Condition #7; any approval would 
have to address a possible future change of ownership by specifying speaker 
size, maximum output and other stipulations.  
 

     Those present discussed the proposed installation of small speakers to 
amplify music on the golf course. Arnone asked Thibault to read aloud the April 
12, 2009 letter from Mitchell. Carbonneau noted that she had mailed a copy of 
Mitchell’s letter to Arnone on April 14, 2009; Arnone sated that he had not yet 
received the letter, as he had not picked up his mail for some time. Arnone 
stated that he generally concurred with the points of the letter, and felt it 
reasonable to ask the Code Enforcement Officer to determine whether music 
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volume is intrusive.  Arnone offered to publicize his cell phone number, and 
turn down the volume of music whenever it became a nuisance to neighbors. 
He said that he had no intention of causing a disturbance, and said that he 
would be willing to sign an agreement or do whatever might be necessary to 
ensure peace and quiet for neighbors. Arnone offered to temporarily install the 
speakers so that Board members and neighbors could evaluate the nature of 
the noise; Board members discussed this option. Rudgers said that the 
possibility of future change of ownership or operation of the business caused 
him to oppose the proposed outdoor music; he had not come to a conclusion 
regarding amplified safety instructions.  
     Arnone stated that he was willing to withdraw his request to install speakers 
for music on the golf course, and did so verbally at the meeting.  
      

     Thibault closed the public hearing at 8:07. Geheran stated that, while he 
supported Arnone’s desire to enhance safety, he failed to find evidence that 
Arnone lacked alternatives to generating more noise. He said that original 
concern that go-cart noise might be a nuisance has proven true. Rudgers also 
questioned whether all options had been explored. 
     Motion by Geheran to deny the request to remove Condition #7. Second by 
Rudgers. Geheran, Thibault, Walker, Rudgers in favor; DeRocher opposed. 
Motion carries.  
 

At 8:12, Hutwelker and Beauregard returned to the table. Hutwelker resumed 
the chair. 
 
4. APPEAL FROM AN ADMINISTRATIVE DECISION 
Applicant: Christopher and Brandon Frazier 
Property owner: Christopher and Brandon Frazier 
Property location: 11 South Grove Street     Tax Map 58, Lot 71 
Zoning District(s): Village Business  
Request: challenge of a determination rendered on March 10, 2009 by the 
Swanzey Code Enforcement Officer, denying a building permit application.  
 
Hutwelker opened the public discussion at 8:15.  
Members seated: Hutwelker, Thibault, Beauregard, Walker. DeRocher was 
seated for Bob Mitchell. 
Representing the application: C. Frazier 
Abutters present: Gary Preston and Barbara Preston 
 

     Code Enforcement Officer Weston presented floor plans indicating proposed 
renovations of the structure. Weston stated that he based his March 10, 2009 
denial of the building permit on his interpretation of definitions of “single-family 
dwelling unit” and “multi-family dwelling unit” in the Zoning Ordinance, as well 
as in State building code. Weston stated that, in his opinion, the building 
permit application proposes creation of a multi-family dwelling unit, by adding 
three dwelling units on the second floor to a currently existing dwelling unit on 
the third floor. The first floor of the structure is a garage for vehicles and 
storage. Weston also detailed those items that he felt were not included on the 
submitted plans, but are required when applying for a building permit. 
     After substantial discussion concerning prior building permits and the 
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status of any enforcement actions, Carbonneau reminded the Board that the 
only issue before the Board this evening was whether or not the Code 
Enforcement Officer was correct in denying the building permit application on 
March 10, 2009. 
     C. Frazier said that he proposes to separate the second floor space into 
areas for each of his three sons to occupy; construction of a small bathroom 
and kitchenette in each living area is intended to prevent arguments among his 
children. He said that he has no plans to rent any of the space. 
     G. Preston asked whether a variance would be required to permit changing 
use of the structure from a business use to a residential use. Thibault said that 
conversion to multi-family use on a lot smaller than one acre would require a 
variance; a single-family dwelling is permitted in the Village Business district. 
G. Preston asked about provisions for parking. Hutwelker said that an owner 
who sought approval for a multi-family housing unit would need to provide the 
required number of parking spaces.  
     Hutwelker closed the public discussion at 8:52. ZBA members agreed that 
the matter before the Board was an appeal from an administrative order. 
Members discussed whether the application for a building permit constituted a 
single-family unit or a multi-family unit. Walker, DeRocher and Thibault said 
that the proposal appeared to be a multi-family unit. Beauregard said that he 
felt that the owner can do what he wants: as proposed, the application has “all 
the looks” of a multi-family unit, but will be occupied by a single family. 
However, Beauregard said, the current owner would not live in the structure 
forever.  
     Motion by Thibault to deny the appeal of administrative decision. Second by 
DeRocher. Hutwelker, Thibault, Walker, and DeRocher in favor. Beauregard 
opposed. Motion carries. 
 
5. OTHER BUSINESS AS MAY BE REQUIRED 
Rules of procedure Carbonneau and Board members discussed ZBA rules of 
procedure relative to requests for re-hearing and requests for reconsideration, 
in light of 74 Cox Street, LLC v. City of Nashua. Carbonneau said that she will 
solicit advice of Town counsel regarding possible amendments of Board rules of 
procedure to address these matters. Board members agreed to codify rules of 
procedure regarding ex parte communication; Carbonneau will prepare draft 
language for the May 2009 meeting. Carbonneau also recommended the 
addition of procedures for the selection of alternates, as well as procedures 
relating to staff presentation of information within the public hearings of 
applications.  
 

Ex parte communication Carbonneau reviewed Board responsibilities, as 
outlined in a 2007 Local Government Center fact sheet provided to members.  
 

Staff briefing to initiate Board consideration of pending applications  Hutwelker 
proposed that  Carbonneau and/or Weston follow the opening of each public 
hearing with a presentation of information regarding the application under 
consideration. Members agreed that the proposed practice would be helpful.  
 
ADJOURMENT 
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Motion by Beauregard to adjourn. Second by DeRocher. All in favor. The 
meeting adjourned 10:00 p.m. 
 
Submitted by 
 
Victoria Reck Barlow 
Recording Secretary 
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SWANZEY ZONING BOARD OF ADJUSTMENT MEETING 
MAY 18, 2009  

 
Minutes are not final until reviewed and approved by the Board.  Review and approval of 

minutes generally takes place at the next regularly scheduled meeting of the Board. 
 
ATTENDANCE 
Bill Hutwelker, Keith Thibault (arrived at 7:06), Charles Beauregard, Bob Mitchell, 
Jerry Walker, and alternate Robert DeRocher. Town Planner Sara Carbonneau also 
present.  

     Chairman Hutwelker called the meeting to order at 7:00 p.m. and read the 
agenda for the meeting. The Board addressed the following items.  
 
MINUTES  
     Board members acknowledged receipt of a copy of April 30, 2009 e-mail 
correspondence to Carbonneau from Russell Gocht. 
     Motion by Beauregard to approve the minutes of April 20, 2009. Second by 
Thibault. All in favor.  
 
 

1.  PUBLIC HEARING (AREA VARIANCE APPLICATIONS)  
Applicant: Gail Guyette 
Property owner: Gail Guyette 
Property location: off Hale Hill Road and Route 32     Tax Map 9, Lot 7 
Zoning District(s): Rural/Agricultural 
Request: area variances from Sections IV.A.3 and III.X. to permit the creation of 
three lots within a potential 3-lot subdivision.  

• Proposed Lot 1 requires a variance from Section IV.A.3. as it does not meet the 
minimum road frontage requirement.  

• Proposed Lot 2 requires a variance from Section IV.A.3. as it does not meet the 
minimum acreage requirement and from Section III.X. as it does not have a 
minimum of three acres exclusive of wetlands.   

• Proposed Lot 3 requires a variance from Section III.X. as it does not have a 
minimum of three acres exclusive of wetlands. 

     Motion by Thibault, at the applicant’s request, to continue the matter until the 
July 20, 2009 meeting without further notice. Second by DeRocher. All in favor. 
 
 
2.  PUBLIC HEARING (AREA VARIANCE APPLICATION & SPECIAL EXCEPTION)  
Applicant: Bradley R. Howe 
Property owner: Bradley R. Howe 
Property location: 27 West Street     Tax Map 57, Lot 6 
Zoning District(s): Business District 
Request: area variance from Section XI.B.1 and a special exception pursuant to 
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Section V.B.2.e to permit the construction of a deck on the existing non-conforming 
structure. The structure is non-conforming because it does not meet required 
setbacks. The applicant also seeks to establish the existing house as a permitted 
use in the Business District.  
 
     Thibault stated that he felt it necessary to disqualify himself from the matter, 
due to his prior involvement in development of a project on property abutting that 
of the applicant. Thibault left the table and moved into the audience.  
     Hutwelker advised Howe that an application requires three positive votes to 
prevail, and offered Howe the option of requesting a continuation to the next 
regular meeting. Howe stated that he had no objection to having his application 
heard by a board of four members. 
     Hutwelker opened the public hearing at 7:09. 
 
Members seated: Hutwelker, Beauregard, Walker. DeRocher was seated for 
Mitchell. 
Representing the application: Bradley Howe 
Abutters present: none 
 
     Board members acknowledged receipt of a May 15, 2009 ZBA Application 
Summary prepared by Carbonneau. Carbonneau stated that the addition is 
modest, and comes before the ZBA because the structure does not meet required 
setbacks. 
     Howe stated that he seeks to build a 13’ x 13’ deck on the north side of the 
house for seating and to allow safe passage to the back yard. For the Board’s 
review, Howe presented plans showing the location of structures on the lot. Howe 
stated that his request is modest because the location of the property may 
ultimately result in a use other than that of residence.  Howe stated that public 
sewer serves the property, and said that he was unsure about setback 
requirements in the Business district. ZBA members advised Howe that the district 
requires all structures be set back 75’ from the front property line.  
      Board members agreed that the proposed deck is small, will not encroach on 
neighbors, and is a reasonable request.  
     Hutwelker closed the public hearing at 7:17. 
     DeRocher stated that he had inspected the residence five years ago in his 
capacity as the Town’s Health Officer, and had found the structure to be in bad 
shape. DeRocher stated that the deck would be a positive addition to a property 
that recently has been significantly improved, and would have no negative impacts. 
Walker said that he could see nothing in the proposal that would have a negative 
impact on neighbors. Beauregard said that the deck is smaller than structures 
Howe has removed from the property to enhance the site. 
 
REVIEW OF CRITERIA  
Board members agreed that the proposal would require an area variance, not a use 
variance. Members reviewed the criteria for granting the requested variance. 
 

1.  Could the area variance be granted without diminishing surrounding property values? 
     Members agreed in the affirmative, stating that the proposed deck would have 
a smaller impact than a formerly existing structure that Howe had removed.   
 
2.  Could the variance be granted without the proposed use being contrary to the public interest? 
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      Members agreed that the proposed use in not contrary to public interest.  
 
3. Owing to special conditions, would the denial of the variance result in unnecessary hardship to the land owner, 
according to the Boccia test for determining unnecessary hardship? Denial would result in  

 
a.    Is an area variance needed to enable the applicant’s proposed use of the property given the special conditions 

of the property? 
  Members agreed in the affirmative, due to the failure of the house to 
meet the district setback. 

 
b.   Is the benefit sought by the applicant one that cannot be achieved by some other method reasonably feasible 

for the applicant to pursue, other than an area variance?  
  Members agreed in the affirmative, due to the setback of the house.  
 

4.  If the variance is granted, would the spirit of the ordinance be observed? 
   Members agreed that the spirit of the ordinance would be observed. 

 
5. Would granting the variance do substantial justice? 

   Members agreed that granting the variance would do substantial justice. 
 
Motion by DeRocher: Having found that the application is allowed by the ordinance 
and the specified conditions are present, motion to approve the area variance from 
Section XI.B.1 to permit the construction of a 13’ x 13’ deck addition on the existing 
non-conforming structure at Tax Map 57, Lot 6. Second by Beauregard. All in favor. 
 
     Hutwelker reopened the public hearing at 7:20 to consider the Special Exception 
applicaton. Hutwelker advised Howe that the ZBA seeks to make every applicant 
understand that business uses in the Business district take higher priority than 
residential uses; all applicants for residential uses in a Business district are 
advised of the possibility of someday having a business as a neighbor. Hutwelker 
noted that Howe had alluded to the fact that his land might have a higher use in 
the future.  
     Hutwelker closed the public hearing at 7:22. 
     Board members reviewed the criteria for granting the requested special 
exception.  
 

1.  Is the exception allowed by the ordinance? 
 Members agreed in the affirmative, stating that single-family homes are 
permitted in the Business district.  

 

2.  Are specified conditions present under which the exception may be granted? 
a.  Is the proposed use similar to one or more of the uses already authorized in that District and is it an 

appropriate location for such use? 
  Members agreed in the affirmative to both parts of the question, due to 
the presence of other single-family homes in the vicinity and the historic use of 
the parcel as a single-family residence.  

 

b. Will such approval reduce the value of any property within the district, or otherwise be injurious, obnoxious, 
or offensive to the neighborhood? 

  Members agreed that approval would not reduce property values or 
otherwise harm the neighborhood. 

 

c. Will there be a nuisance or serious hazard to vehicles or pedestrians?  
  Members agreed that there would be no nuisance or hazard. 
 

d. Will adequate and appropriate facilities be provided for the operation of the proposed use? 
  Members agreed, noting that public water and sewer serves the parcel, 
and the structure historically has been used as a residence. 
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Motion by Beauregard: Having found that the application is allowed by the 
ordinance and the specified conditions are present, motion to approve the special 
exception pursuant to Section V.B.2.e to establish the existing house as a permitted 
use in the Business District. Second by DeRocher. All in favor. 
 
Thibault returned to table at 7:25. 
 
3.  PUBLIC HEARING (AREA VARIANCE APPLICATION & SPECIAL EXCEPTION)  
Applicant: John Willette and Nicole Willette 
Property owner: John Willette and Nicole Willette 
Property location: 87 Old Homestead Highway     Tax Map 37, Lot 13 
Zoning District(s): Business District 
Request: area variance, as the property does not contain the required 1 acre needed 
in order to grant the special exception from Section V.B.2.b., and a special 
exception from Section V.B.2.b to permit the conversion of a structure to a multi-
family dwelling (three units).   
 
Hutwelker opened the public hearing at 7:27. 
Members seated: Hutwelker, Thibault, Beauregard, Walker. DeRocher was seated 
for Mitchell. 
Representing the application: John Willette and Nicole Willette 
Abutters present: David Devoid and Richard Exel 
 
     Board members acknowledged receipt of a May 15, 2009 ZBA Application 
Summary prepared by Carbonneau. Carbonneau stated that a special exception is 
required for multifamily housing; Town Council advises the Board to consider an 
area variance, and not a use variance, in addition to the required special exception. 
The property is connected to public water and sewer, and has adequate space to 
meet the required three parking spaces for each proposed unit. The existing barn 
will remain intact. 
     J. Willette and N. Willette described their proposal to create two additional 
apartments within the 4,100 square foot structure, served by public water and 
sewer. The space that would become Apartment #1 has three bedrooms; new 
Apartment #2 is proposed to have 2 bedrooms, and new Apartment #3 is proposed 
to have 1 bedroom. J. Willette stated that a fire wall already exists between 
proposed Apartments #1 and #2; consultations with the Town fire inspector and 
code enforcement officer lead him to conclude that additional required 
modifications will be minor. Plumbing that served the former beauty salon will be 
removed. 
     Noting that the lot of record is very nearly one acre, Board members questioned 
whether the applicants had retained a surveyor to determine whether the lot 
requires an area variance. J. Willette stated that he had not had the lot surveyed, 
had not discussed a lot line adjustment with neighbors, and prefers to take the 
matter before the ZBA. 
     Abutters Devoid and Exel stated that the Willettes already had improved the 
property, and said that they have no objections to the area variance. Hutwelker 
determined that Board members had no further questions regarding the area 
variance. 
     Hutwelker closed the public hearing at 7:37. 
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REVIEW OF CRITERIA  
Board members agreed that the proposal would require an area variance, not a use 
variance. Members reviewed the criteria for granting the requested variance. 

1.  Could the area variance be granted without diminishing surrounding property values? 
     Members agreed that they had received no evidence that granting the area 
variance would diminish property values. 
 
2.  Could the variance be granted without the proposed use being contrary to the public interest? 
      Members agreed in the affirmative, stating that numerous multi-family 
residences exist in the immediate area, and acknowledged the possibility that the 
survey line could be slightly inaccurate.  
 
3. Owing to special conditions, would the denial of the variance result in unnecessary hardship to the land owner, 
according to the Boccia test for determining unnecessary hardship?  agrees 

 
a   Is an area variance needed to enable the applicant’s proposed use of the property given the special conditions 
of the property? 
  Members agreed in the affirmative, stating that the lot only slightly 
misses being one acre.  

 
b  Is the benefit sought by the applicant one that cannot be achieved by some other method reasonably feasible for 
the applicant to pursue, other than an area variance?  

  Members agreed in the affirmative, stating that the only apparent 
feasible method  -- enlarging the lot – is not reasonable. Members agreed that their 
conclusion might be different if the lot was a quarter acre.  
 

4.  If the variance is granted, would the spirit of the ordinance be observed? 
   Members agreed in the affirmative, stating that many other multi-family 
residences exist in the area; the proposal is modest given what the Ordinance 
permits for the lot; public water and sewer serves the lot. 

 
5. Would granting the variance do substantial justice? 
   Members agreed in the affirmative, based on the prior discussion.  

 
Motion by Beauregard: Having found that the application is allowed by the 
ordinance and the specified conditions are present, motion to approve the area 
variance for the structure at Tax Map 37, Lot 13. Second by Walker. All in favor. 
 
Hutwelker opened the public hearing at 7:43 to consider the Special Exception 
application. 
     Regarding the Application Summary, Carbonneau stated that Town Council 
advises the Board to consider the special exception. Carbonneau noted other 
similar uses in the district, the provision of public water and sewer, and the 
adequacy of space for parking. Although all parking could be accessed off Route 32, 
Carbonneau said that she supports the construction of a driveway for access to 
Sylvan Way to avoid potentially unsafe stacking of cars in the parking area. 
Carbonneau advised the ZBA that the application for multi-family housing requires 
site plan review by the Planning Board. 
     Those present discussed parking and access from Sylvan Way for Apartment #3. 
J. Willette stated that the parcel has 196’ of frontage on Sylvan Way. ZBA members 
advised the applicant that a driveway permit would be required, and determined 
that the proposed driveway would not create a situation where headlights might 
shine directly into the windows of the house across on Sylvan Way.  
     Abutters Devoid and Exel stated that they had no further comments or 
questions.  
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     Hutwelker closed the public hearing 7:49. 
 
     Board members reviewed the criteria for granting the requested special 
exception.  

1.  Is the exception allowed by the ordinance? 
 Members agreed in the affirmative. 

 

2.  Are specified conditions present under which the exception may be granted? 
a.  Is the proposed use similar to one or more of the uses already authorized in that District and is it an 

appropriate location for such use? 
  Members agreed in the affirmative to both parts of the question, having 
considered site distance, adequacy of parking and the presence of other multi-
family housing in the area.  

 

e. Will such approval reduce the value of any property within the district, or otherwise be injurious, obnoxious, 
or offensive to the neighborhood? 

  Members agreed in the negative, having received no testimony of 
opposition to the proposal.  

 

f. Will there be a nuisance or serious hazard to vehicles or pedestrians?  
  Members agreed in negative, supporting the plan to direct some of the 
traffic to the proposed driveway on Sylvan Way.  

 

g. Will adequate and appropriate facilities be provided for the operation of the proposed use? 
  Members agreed in the positive, noting the presence of public water and 
sewer. 

 
     Motion by Beauregard: Having found that the application is allowed by the 
ordinance and the specified conditions are present, motion to approve the special 
exception from Section V.B.2.b to permit the conversion of a structure at Tax Map 
37, Lot 13 to a multi-family dwelling (three units). Second by DeRocher. All in favor. 
 
4. OTHER BUSINESS AS MAY BE REQUIRED 
E-mail correspondence from Russell Gocht to Town Planner Carbonneau 
Carbonneau and Board members noted that receipt of the correspondence had 
been acknowledged in conjunction with consideration of minutes. Board members 
stated that they were confused by the content of the e-mail message. 
 
 

Modifications to Rules of Procedure Carbonneau and members of the ZBA reviewed 
and discussed the rationale of proposed modifications, proposed text, and related 
recommendations by Town Attorney Beth Fernald. The group agreed to make the 
Rules gender-neutral. 
 

OFFICERS Carbonneau said that Fernald supports the Town’s historical 
practice of including alternates in elections of officers, as well as encouraging 
the active participation of alternates in discussions of matters before the Board. 
Board members agreed that to do otherwise is to deny the Board the benefit of 
alternates’ interest, knowledge, and insight, and might give the public an 
impression of Board elitism. 
     Text added to Item 4. specifies the procedure for appointments and filling 
vacancies, and clarifies that there is no need for a waiting period. Carbonneau 
said that members must be registered Swanzey voters.  
 
CLERK  This change clarifies Board practice of having minutes taken by an 
employee of the Town. 
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MEETINGS 
Ex parte communication: This new section gives direction to Board members, 
and steers applicants to bring questions to the Town Planner.  
 
Item 5, order of business: Members discussed Board practice not to commence 
a new public hearing after 9:00 (even though the current rules state 10:00 
p.m.), if it appeared likely that the hearing would require lengthy testimony, 
and to aim for a 10:00 curfew. Board members wished to codify the 9:00 
deadline for public hearing commencement. 
 
APPLICATIONS 
Item 1.a. clarifies that the Town Planner must receive applications prior to a 
ZBA meeting, an approach that helps applicants pull together materials 
necessary to facilitate their presentation to the Board. Board members 
discussed including language that would allow a designee to accept materials, 
at the discretion of the Town Planner, if the Planner were unavailable due to 
illness, vacation, or unforeseen circumstance. The group concluded that this 
option might be critical for matters that involve litigation. 
 
Item 1.b. clarifies how thirty days shall be counted. 

 
Item 3.f.   Those present agreed that anyone who wants to ask a question, 
rather than only parties to the case, must ask their question through the 
Chair.  
 
New Item following 3.f and before 3.k.  Those present recommended amending 
application forms to include the language of this item regarding implicit 
consent to a site visit. 
 
Item 3.k. ZBA members agreed to delete this item, relating to the compelling 
the attendance of witnesses, due to its confusing nature and questionable 
purpose. Carbonneau said she will consult with Fernald for more information 
regarding the historic rationale for this item. 
 
Item 4. Carbonneau said that increasing the targeted date for decisions from 14 
days to 35 days gives the Board the opportunity to continue the matter at a 
following meeting, if members require more time. The group agreed that the 
phrase “shall strive to” would cover situations in which a decision could not be 
made in 35 days after the close of public hearing.  
 
Item 5. The group agreed that the phrase “statutory requirements” best covers 
the legal timeframe for making records available.  
 
Item 6. The group agreed that joint meetings shall be held, rather than may be 
held. 

 
HB 446   Carbonneau advised Board members that pending legislation likely will do 
away with the distinction between area variances and use variances. The group 
discussed implications of this change.  
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ZBA Application Summary   Board members expressed appreciation of the concept 
and content of Carbonneau’s summaries. 
 
Route 12 update  Carbonneau reported that construction of sewer lines to the Page 
Homestead senior housing project is in process; water lines will next be 
constructed. She said that Hidden Springs Mall will also be connected to public 
sewer. 
 
Upcoming events  Carbonneau alerted Board members to Memorial Day 
observances on May 25, premiere of the film Swanzey Rural Character on May 30, 
and the annual birthday party for the oxen Buck and Ike on May 31. 
 
ADJOURMENT 
Motion by Beauregard to adjourn. Second by DeRocher. All in favor. The meeting 
adjourned 9:08 p.m. 
 
Submitted by 
Victoria Reck Barlow, Recording Secretary 
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SWANZEY ZONING BOARD OF ADJUSTMENT MEETING 
JUNE 15, 2009  

 
Minutes are not final until reviewed and approved by the Board.  Review and approval of 

minutes generally takes place at the next regularly scheduled meeting of the Board. 
 
ATTENDANCE 
Bill Hutwelker, Keith Thibault, Charlie Beauregard, Jerry Walker, and 
alternates Bryan Rudgers (left at 7:55) and Bob DeRocher (arrived at 7:12). 
Town Planner Sara Carbonneau and Code Enforcement Officer Jim Weston also 
were present.  

     Chairman Hutwelker called the meeting to order at 7:05 p.m. and read the 
agenda for the meeting. The Board addressed the following items.  
 
MINUTES  
Motion by Beauregard to approve the minutes of May 18, 2009. Second by 
DeRocher. All in favor.  
 
 

1.  PUBLIC HEARING (REQUEST FOR AN EQUITABLE WAIVER OF DIMENSIONAL 
REQUIREMENTS)  
Applicant: Werner and Ursula Dafeldecker 
Property owner: Kevin and Britta Anderson 
Property location: off West Shore Road     Tax Map 61, Lot 33 
Zoning District(s): Rural/Agricultural and Shoreland Protection District 
Request: Equitable Waiver of Dimensional Requirements from Section IV.A.3 for 
a shed that does not meet required setbacks.  
 
Hutwelker opened the public hearing at 7:10. 
Members seated: Hutwelker, Thibault, Beauregard, Walker. Rudgers was seated 
for Mitchell.  
Representing the application: Ursula and Werner Dafeldecker 
Abutters present: none  
 
     Board members acknowledged receipt of a June 12, 2009 ZBA Application 
Summary prepared by Carbonneau. Carbonneau presented the contents of the 
summary, which includes a history of activities on the parcels show at Tax Map 
61, Lot 33 and Tax Map 46, Lot 13, a time line prepared by Weston, and staff 
correspondence regarding past activities, including a June 11, 2008 notice of 
violation. Weston presented a summary of his timeline of activities from 2006 
until the present. Weston stated that he had no recollection of indicating to the 
Dafeldeckers an appropriate location for situating the shed. Subsequent to 
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sending the Dafeldeckers the notice of violation, Weston said that he has had 
conversations with the Dafeldeckers, but none in reference to the shed.  
     U. Dafeldecker said that, according to her recollection, Weston had come to 
the property at her request to see what the Dafeldeckers had in mind. When 
asked where the shed might be located, Weston had indicated the general area 
where the shed ultimately was installed, saying that there is no other location 
on the property because of the presence of large boulders.  
     U. Dafeldecker said that in 2006 she had obtained permission from abutter 
John Snide to construct the shed on the Snide property (Tax Map 61, Lot 33). 
She said she then had come to Town Hall to ask about town requirements, and 
had learned that a permit is not required for a structure smaller than 100 
square feet. At this time she had asked Weston to visit the property and show 
where to install the shed. U. Dafeldecker said that she and her husband then 
purchased the shed, and had it installed in late August 2006. After the shed 
was installed, U. Dafeldecker said, she and her husband purchased an 
easement from J. Snide.   
     U. Dafeldecker said that she and her husband had taken every legal step 
they could. She said that many people have complimented her on the 
appearance of the shed.  
     ZBA members said they recollected the details of the application that were 
presented at the September 15, 2008 public hearing. Hutwelker determined 
that no abutters were present. Swanzey Conservation Commission (SCC) 
member Deb Crowder determined that the shed is between 13’ and 14’ from 
Swanzey Lake, and has been installed on a pad of gravel that is 10” deep. At the 
September 15, 2008 public hearing, Thibault said, the ZBA had not 
recommended that the Dafeldeckers pursue an equitable waiver; rather, he 
said, the Board had acknowledged that pursuing an equitable waiver was an 
option available to the Dafeldeckers. 
     Hearing no further questions, Hutwelker closed the public hearing at 7:30. 
     ZBA members determined that the request involves a dimensional 
requirement, and determined that the violation has not existed for 10 years or 
more. Board members agreed that Weston’s timeline makes clear how the 
nonconformity was discovered after the structure was substantially complete.  
     After discussion, Board members determined that the violation was not the 
result of a legitimate mistake: Board members found it unlikely that Weston 
would have recommended placing a shed on land not owned by the 
Dafeldeckers, unless he was unaware of the location of the property line. 
     Based on testimony regarding positive comments about the appearance of 
the shed, Board members agreed that the nonconformity does not constitute a 
nuisance or diminish the value or interfere with future uses of other property in 
the area. Hearing no testimony that the presence of the shed contributes to 
pollution of Swanzey Lake, and considering the cost of removal of the shed, 
Board members agreed that the cost of correction far outweighs any public 
benefit to be gained. 
     Motion by Thibault to deny the Equitable Waiver of Dimensional 
Requirements from Section IV.A.3 for a shed that does not meet required 
setbacks, based on the finding that the violation did not result from a legitimate 
mistake. Second by Beauregard. All in favor. 
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     Hutwelker advised Mr. and Mrs. Dafeldecker that they have 30 days in 
which to appeal the decision.  
 
2.  PUBLIC HEARING (AREA VARIANCE APPLICATION)  
Applicant: Werner and Ursula Dafeldecker 
Property owner: Kevin and Britta Anderson 
Property location: off West Shore Road     Tax Map 61, Lot 33 
Zoning District(s): Rural/Agricultural and Shoreland Protection District  
Request: area variance from Section IV.A.3 to permit the construction of a 
storage shed that does not meet required setbacks from Swanzey Lake.  
 
Hutwelker continued the public hearing from the September 15, 2009 meeting. 
Members seated: Hutwelker, Thibault, Beauregard, Walker. Bob DeRocher was 
seated for Mitchell.  
Representing the application: Ursula Dafeldecker and Werner Dafeldecker 
Abutters present: none 
 
Hutwelker stated that the ZBA now was considering the original application for 
an area variance. For Board members’ inspection, U. Dafeldecker presented 
photographs of the property that indicate locations of trees, boulders and other 
obstacles to re-location of the shed. Hutwelker determined that Board members 
had no further questions, and closed the public hearing at 7:51. 
  
REVIEW OF CRITERIA  
Board members agreed that the proposal would require an area variance, not a 
use variance. Members reviewed the criteria for granting the requested 
variance. 
 

1.  Could the area variance be granted without diminishing surrounding property values? 
     Hearing no evidence to the contrary, members agreed in the affirmative.  
 
2.  Could the variance be granted without the proposed use being contrary to the public interest? 
 Hearing no evidence to the contrary, and considering testimony of positive 
comments about the appearance of the shed, members agreed in the 
affirmative.  
 
3. Owing to special conditions, would the denial of the variance result in unnecessary hardship to the land 
owner, according to the Boccia test for determining unnecessary hardship? Denial would result in  

 
a.    Is an area variance needed to enable the applicant’s proposed use of the property given the special 

conditions of the property? 
  Members agreed that the lot size, and presence of trees and rocks are 
special conditions that necessitate the area variance. 

 
b.   Is the benefit sought by the applicant one that cannot be achieved by some other method reasonably 

feasible for the applicant to pursue, other than an area variance?  
 Members agreed in the affirmative. 
 

4.  If the variance is granted, would the spirit of the ordinance be observed? 
  Members agreed in the affirmative. 

 
5. Would granting the variance do substantial justice? 
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  Members agreed in the affirmative. 
 
Motion by DeRocher to approve the area variance from Section IV.A.3 to permit 
the construction of a storage shed that does not meet required setbacks from 
Swanzey Lake. Second by Walker. All in favor. 
 
 
3.  PUBLIC HEARING (USE VARIANCE AND AREA VARIANCE APPLICATION)  
Applicant: Camp Squanto 
Property owner: East Coast Conference Evangelical Church 
Property location: off West Shore Road     Tax Map 46, Lots 6 and 16 
Zoning District(s): Rural/Agriculture and Shoreland Protection District 
Request: to utilize Camp Squanto on a year-round basis, requiring a use 
variance pursuant to Section IV.A. Also, to construct a new dining hall that 
does not meet the required setbacks, requiring an area variance from Section 
VIII.c.3.a.  
 
     Hutwelker opened the public hearing to consider the area variance 
application at 7:55.  
     Walker advised the Board that in the past – although not recently -- he has 
attended the Monadnock Covenant Church; he stated that he has no financial 
interest in the application, and felt comfortable being seated for the application 
so long as others on the Board had no objection. Board members agreed that 
Walker has no conflict of interest.  
 
Members seated: Hutwelker, Thibault, Beauregard, Walker. DeRocher was 
seated for Mitchell. 
Representing the application: David Cairns (Executive Director, Pilgrim Pines 
Conference Center), Rob Hitchcock (SVE Associates), attorney Michael Bentley 
Abutters and neighbors present who expressed opinions regarding the 
application: Susan Zimmerman, Barry Dwyer, Jay Dinkel, Barbara Dwyer, 
Bruce Bohannon, Kai Dafeldecker, Nancy Karlson, Lynne Holden, Kevin 
Krchak, Garth McGrath, Philip Johnson. ZBA members received an e-mail 
message in opposition to the proposal from William and Nancy McGhee, and an 
e-mail message in opposition to the proposal from Irving Shurberg. 
 
     Board members acknowledged receipt of a June 15, 2009 ZBA Application 
Summary prepared by Carbonneau. Carbonneau presented highlights of the 
summary and, noting that Town records are complete only as far back as 1990, 
said that the property has been used as a camp since the early 1900s. 
Carbonneau said that Weston has reviewed the plans, DPW Director Dunham 
has reviewed the plans and provided written comment, and said that no 
comments have been submitted from the Fire Department.  
 
     Cairns said the former YMCA Camp Jewel was purchased by Pilgrim Pines 
Conference center in 1957 and began operation as Camp Squanto in 1958. He 
said that interior photographs of the dining hall help to date the building to the 
time of Camp Jewel.  
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     Cairns said that the project proposes to demolish the existing dining hall 
and a derelict cottage adjacent to the property line, and construct a new dining 
hall/bunkhouse structure for year-round use on as much of the former dining 
hall footprint as possible, in accordance with setback requirements and 
topography. Cairns presented an artist’s rendering of the proposed dining hall, 
stating that the actual structure will be situated further back from the shore 
than represented, and stating that existing large vegetation will be retained. 
(During his presentation, Hitchcock advised the Board that one pine tree may 
be damaged in the construction process, and said that it may be necessary to 
remove the tree.) Cairns said that the proposed 2-story building will replace the 
existing 3-story building, with dining facilities on the upper (road) level and 
housing for 40 campers on the lower level. Cairns said that May 1—October 31 
use of Camp Squanto would be unchanged; the proposal seeks to add winter 
usage for church groups and service groups as a youth retreat camp. 
     Cairns said that he had presented the concept to the Planning Board in the 
autumn of 2008, and had conducted an information session for members of the 
Swanzey Lake Association during June 2009. He said that he has consulted 
with NH-DES regarding requirements of shoreland protection. 
      
     Hitchcock presented main features of the site plan. He said that the existing 
septic system will remain where located, with the addition of a force main. 
Hitchcock said that the proposed structure would be 39’ from its closest point 
to waters’ edge and, to accommodate grades and the increased distance from 
the shore, the upper level finished floor would be 7’ higher than the existing 
floor. Hitchcock said State regulations require that all vegetation in the 50’ 
shore area be retained, and said that the plan shows the locations of the 130 
existing trees. He said that natural vegetation will remain in place, with no 
installation of lawn. He said that 5’ of fill will be required to reduce the height of 
the stairs that access the building, and retaining walls will be constructed to 
create walk-out access to the lower level. Hitchcock described the plan for 
exterior lighting, which he said will be designed to minimize visibility of light 
from the lake. After removal of the cabin proposed for demolition, Hitchcock 
said that the area will be planted with evergreens to screen the southerly border 
of the property.  
     Bentley presented the applicant’s response to facts supporting the request. 
He said that removal of the “tired” dining hall and cottage, and replacement of 
the dining hall with a modern building set farther back from the shore, would 
improve property values. He said that natural constraints of the proposed 
residential portion of the structure (4 bunkrooms, with a common bath) would 
preclude use of the facility as a hotel for adult use, and the requested new 
period of operation for use by youth (November 1—April 30) would limit activity 
to periods of school vacations and weekends. He said that carpooling to youth 
retreats would be likely, helping to minimize increases in traffic during winter 
use; seasonal residents of Swanzey Lake are absent in the winter, neutralizing 
any net gain in traffic. Bentley said that the additional occupancy would 
generate revenue for the conference center, thereby defraying the cost of the 
new construction.  
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     Bentley said that the proposed changes would not change the character of 
the neighborhood, and would result in an improvement in public health, safety 
and welfare by improving environmental protection of Swanzey Lake. He said 
that the project is designed in response to the unnecessary hardship of site 
conditions, including the roadside embankment. Bentley said that the rest of 
the Camp Squanto site is constrained by existing structures and facilities. 
 
     At the request of Swanzey Conservation Commission (SCC) member Deb 
Crowder, Hitchcock said that he would provide a copy of the NH-DES Shoreland 
Protection permit application to the SCC. 
     SCC member Mike Morrison said that the SCC sees the proposal as an 
improvement over existing conditions, but has general concerns regarding 
apparent deterioration of Swanzey Lake since monitoring began in 1977. 
Morrison said that increased levels of phosphorus (today, determined to be at 
higher than State-permissible levels) accelerate the natural aging process of the 
lake, and the Town’s setbacks are designed to protect the lake. Because any 
septic overload causes deterioration of the lake, Crowder said, the SCC strongly 
advocates for compliance with setbacks. Crowder also requested assurance that 
nighttime visibility of light from windows would be minimized. 
     Hitchcock said that the septic system is designed to process 10,000 gallons 
per day; the current load is 8,500 gallons per day.  He said that the system has 
functioned without problem since its installation. Cairns said that there are no 
laundry facilities at Camp Squanto, and none are anticipated at this point. 
     Cairns stated that Swanzey Lake is the number one asset of the conference 
center; the facility improvements are needed, but are proposed to protect the 
quality of the lake.  
 
     Carbonneau advised those present that the zoning ordinance permits 
summer camps by special exception; a second use permitted by special 
exception is Section IV.A.2.j.: “educational or religious institution, club or lodge 
when the primary function is indoors.”  
     At the time of installation of the septic system, Carbonneau stated, the 
ordinance required that all septic system containers, lines and tanks be set 
back 125’ from wetlands; today, the ordinance requires only that leachfields be 
set back 125’ from wetlands. (Applications also must meet State regulations.)  
     Carbonneau stated that a 2009 amendment to the Zoning Ordinance, 
intended to encourage voluntary renovation of deteriorated buildings, allows for 
the complete teardown and rebuilding of a non-conforming structure within the 
same parameters as the existing building.   
      
     Members of the public expressed concerns regarding the Camp Squanto 
septic system. Barry Dwyer stated that, in his professional opinion, the Camp 
Squanto septic system is relatively failsafe, and unlikely to cause an impact to 
Swanzey Lake. He recommended installation of a battery-powered alarm as 
backup for electrical failure. To the best of his knowledge, Hitchcock said, the 
installer is obligated to inspect the system every three years, and could supply 
inspection reports.   
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     Jay Dinkel spoke in opposition to the proposal, stating that the view from 
his property will be adversely affected by the increased elevation of the proposed 
building. He expressed concern about increased wear on Town roads during 
mud season, and said that the proposed structure will have a significant effect 
on the light levels, especially during the winter months. He said that his main 
issue is with the proposed “intensive living arrangement,” and said that options 
for that use exist elsewhere on the Camp Squanto property.  
     Hitchcock said that the process of determining a location for the new septic 
system in 1998 required him to consider the entire property:  the presence of 
wetlands, the protective radius of the well, bathhouses, slopes beyond the tree 
line, parking lot, and ball fields leave no options other than the proposed 
location. To control the environment for children, Cairns said that the Camp 
Squanto facility and Pilgrim Pines facility have separate staffing, dining, and 
beach facilities. 
     Nancy Karlson spoke in favor of the proposal, stating that the new building 
would be better looking, and said that she trusted that the Camp would be 
conscientious with use of interior lights. Lynn Holden agreed, saying the new 
building would be an aesthetic improvement that she heartily endorsed. Garth 
McGrath (identifying himself as pastor of Pilgrim Pines’s sister institute -- the 
Monadnock Covenant Church -- as well as a neighborhood resident) stated that 
he loves to hear the sounds of children issuing from a healthy place, and said 
that he hopes the opportunities will be extended to children in winter as well. 
Speaking in favor of the proposal, Philip Johnson said that both cottage and 
dining hall were in poor condition in 1962. 
 
     With continued questioning, members of the ZBA determined that all winter 
activities would be self-contained in the new building, and re-affirmed that 
there would be no change in summer occupancy. Thibault said that no 
alternatives exist in the general area to meet the 125’ setback. Hitchcock said 
that the cubic volume of the proposed structure would be comparable to the 
existing dining hall.  
     Walker and Beauregard expressed interest in a site walk.  
     Motion by Thibault to continue the public hearing to a site walk 
commencing at 5:30 on Monday, June 22, 2009, at which time the Board will 
consider the entire application, including the application for use variance. 
Second by Beaurgard. All in favor.  
 
 
4. OTHER BUSINESS AS MAY BE REQUIRED 
Consideration of amended rules of procedure for formal adoption Carbonneau 
advised members of the ZBA of a recommendation by Hutwelker to replace 
“his/her” with “their” for gender neutrality. ZBA members supported the 
recommendation. 
     Motion by Thibault to approve the rules of procedure, with the replacement 
of “his/her” with “their.” Second by DeRocher. All in favor. 
 
Potential additional meeting  The group considered scheduling an extra ZBA 
meeting for July 13. 
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Review of ZBA applications by heads of Town departments  Those present 
discussed the advantages and possible complications of requesting regular 
review of applications by department heads, in similar fashion to the review of 
applications to the Planning Board now requested of department heads. 
Members expressed interest in obtaining better information regarding the 
adequacy of facilities, and agreed that it might be inappropriate to solicit 
department heads’ opinions regarding other aspects of ZBA review. Members of 
the Board agreed to consider the matter further at the July meeting. 
 
Vacancies for alternate positions  Carbonneau advised Board members had 
alternate Geer has tendered her resignation; Geheran also will be resigning his 
position. 
 
ADJOURMENT 
Motion by Beauregard to adjourn. Second by Walker. All in favor. The meeting 
adjourned 9:30 p.m. 
 
 
 
 
Respectfully submitted, 
 
 
Victoria Reck Barlow,  
Recording Secretary 
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SWANZEY ZONING BOARD OF ADJUSTMENT MINUTES 
JUNE 22, 2009 SITE VISIT 

 
Minutes are not final until reviewed and approved by the Board.  Review and approval of minutes 

generally takes place at the next regularly scheduled meeting of the Board. 
 
ATTENDANCE 
Bill Hutwelker, Keith Thibault (arriving at 5:45), Jerry Walker, Charles Beauregard, Sr. 
(arriving at 5:45) and alternate Bob DeRocher.  
     Town Planner Sara Carbonneau also was present.   
 
PUBLIC HEARING: USE & AREA VARIANCE APPLICATIONS  
Applicant: Camp Squanto 
Property owner: East Coast Conference of the Evangelical Covenant Church 
Property location:  West Shore Road     Tax Map 46, Lots 6 & 16 
Zoning District(s): Rural/Agricultural & Shoreland Protection 
Request: to utilize Camp Squanto on a year-round basis, requiring a use variance 
pursuant to Section IV.A.  Also, to construct a new dining hall that does not meet the 
required setbacks, requiring an area variance from Section VIII.c.3.a.   
 
Hutwelker continued the public hearing at 5:40 p.m. 
Members seated: Hutwelker, Thibault, Walker and Beauregard and alternate DeRocher 
(for Bob Mitchell).  
Representing the application: Dave Cairns (Executive Director), Rob Hitchcock (SVE 
Associates), Jim Gardner (MacMillin Company) and Attorney Michael Bentley. 
Abutters present: numerous abutters and interested citizens were present.  
Also present:  Code Enforcement Officer Jim Weston and Planning Board members 
Glenn Page, June Fuerderer, Scott Self and Jerry Mazza. 
 
DISCUSSION 
The site visit commenced on the west side of West Shore Road (Tax Map 46, Lot 16).  
Hitchcock briefly reviewed the plans.  It was noted that the proposed dining hall would 
be situated farther away from the existing shoreline and at a higher elevation.  
Hitchcock also stated that the new structure is approximately 6 feet taller than the 
existing structure; however, since the new structure will be situated at a higher 
elevation it results in an approximate 13 foot overall increase in height.   
 
Cairns reviewed the use of the proposed structure, noting that it would not increase 
summer use.  Cairns stated that the “off-season” (non-summer) use would be as a 
retreat facility for youth groups.  This use would occur primarily on weekends and 
during school vacation weeks.  Cairns noted that the proposed dining hall structure 
would also include 4 bunkrooms (providing housing for up to 40 people), office space, 
storage, common meeting room and dining and kitchen facilities. 
 
Thibault inquired as to staffing needs during the “off-season” and the potential traffic 
impact.  Cairns stated that it is possible that two additional staff members may be 
required, but this would not significantly affect traffic in his opinion.  
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Swanzey Lake resident Jay Dinkel asked why the dining hall could not be built on Map 
46, Lot 16.  Hitchcock and Gardner stated that Map 46, Lot 16 is limited by wetlands 
and slopes.  Cairns noted that the only potential areas on Map 46, Lot 16 are the 
parking lot and the ballfield/open space.  Cairns stated that should the dining hall be 
built where the existing parking lot is situated, it would require that the parking lot be 
relocated.  If it were to be built on the ballfield/open space, it would result in the loss of 
essential programming areas for the youth camp. 
 
The site visit then moved to the east side of West Shore Road (Map 46, Lot 6) – the site 
of the proposed dining hall.  The location of the four corners of the proposed building 
were staked.  Cairns noted that the proposal includes the demolition of the existing 
dining hall, as well as the demolition of a structure situated southerly of the dining hall.  
Hitchcock stated that the footprint of the existing dining hall and the existing structure 
southerly of the dining hall would be about equal to the footprint of the proposed 
structure. 
 
Hitchcock reviewed the changes to Map 46, Lot 6 that would need to occur if the project 
goes forward, including relocating the access driveway and other grading changes and 
modifications to the force main.  Cairns stated that some of the building design is 
necessitated by ADA regulations, which in turn effects grading. 
 
At the request of Jay Dinkel, Board members agreed to move the site visit to Dinkel’s 
property at 122 East Shore Road.  Bentley pointed out Dinkel’s home from the vantage 
point of the dining hall window. 
 
The site visit moved to property at 122 East Shore Road, on the east side of Swanzey 
Lake, owned by and at the request of Jay Dinkel.  Once the site visit participants had 
arrived at the property, a yellow balloon was floated over the existing dining hall at 
Camp Squanto at the altitude of the highest point of the proposed dining hall.  
 
Motion by DeRocher to continue the public hearing to a special meeting scheduled for 
July 13, 2009 at 7:00 p.m. without further notice and adjourn.  Second by Beauregard. 
All in favor. 
 
ADJOURMENT 
The site visit adjourned at 7:00 p.m. 
 
 
Submitted by 
 
Sara H. Carbonneau 
Town Planner 
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SWANZEY ZONING BOARD OF ADJUSTMENT MEETING 
JULY 13, 2009  

 
Minutes are not final until reviewed and approved by the Board.  Review and approval of 

minutes generally takes place at the next regularly scheduled meeting of the Board. 
 
ATTENDANCE 
Bill Hutwelker, Keith Thibault, Charlie Beauregard, Jerry Walker, and alternates Bryan 
Rudgers and Bob DeRocher. Town Planner Sara Carbonneau also was present.  
     Chairman Hutwelker called the meeting to order at 7:00 p.m. and read the agenda 
for the meeting. The Board addressed the following items.  
 
MINUTES  
     Motion by Beauregard to approve the minutes of June 15, 2009 meeting and June 
22, 2009 site visit. Second by Walker. All in favor. 
 
1.  PUBLIC HEARING (AREA VARIANCE APPLICATION)  
Applicant: Betsy Braden 
Property owner: Betsy Braden 
Property location: 11 Page Court     Tax Map 19, Lot 9 
Zoning District(s): Residence and Shoreland Protection District  
Request: area variance from Section XI.B.1 to permit the expansion of a non-conforming 
structure. 
 
Hutwelker opened the public hearing at 7:06 
Members seated: Hutwelker, Thibault, Beauregard and Walker. Rudgers was seated for 
Mitchell.  
Representing the application: Betsy Braden 
Abutters present: none 
 
DISCUSSION 
     Board members acknowledged receipt of a July 8, 2009 ZBA Application Summary 
prepared by Carbonneau. Carbonneau presented the summary of the proposed 
alteration of a non-conforming structure. She stated that the existing structure does 
not meet front and side setbacks; the applicant seeks to remove part of the non-
conforming porch from the front, and expand the porch on the east. The porch 
expansion of the east side would meet all applicable setback requirements. Carbonneau 
said that the proposal would result in less square footage, but an expansion of the 
structure’s footprint on the east side. 
     Braden described the history and past use of the house, constructed in 1884 as mill 
housing, and described her restoration of the structure.  She stated that expanding the 
porch to 12’ x 12’ would improve the appearance of the house, and stated that her 
neighbor supports the proposal.  
     Hutwelker determined that Board members had no further questions, and closed the 
public hearing at 7:13. 
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REVIEW OF CRITERIA  
Board members agreed that the proposal would require an area variance, not a use 
variance. Members reviewed the criteria for granting the requested variance. 
 

1.  Could the area variance be granted without diminishing surrounding property values? 
     Members agreed in the affirmative. 
 
2.  Could the variance be granted without the proposed use being contrary to the public interest? 
     Members agreed in the affirmative. 
 
3. Owing to special conditions, would the denial of the variance result in unnecessary hardship to the land 
owner, according to the Boccia test for determining unnecessary hardship? 

 
a.    Is an area variance needed to enable the applicant’s proposed use of the property given the special 

conditions of the property? 
  Members agreed in the affirmative. 

 
b.   Could the benefit sought by the applicant be achieved by some other method reasonably feasible for the 

applicant to pursue, other than an area variance?  
 Members agreed that the benefit sought could not be achieved by another 
method. 

 
4.  If the variance is granted, would the spirit of the ordinance be observed? 
  Members agreed in the affirmative. 

 
5. Would granting the variance do substantial justice? 

Members agreed in the affirmative. 
 
     Motion by Rudgers to approve the area variance from Section XI.B.1 to permit the 
expansion of a non-conforming structure. Second by Walker. All in favor.  
 
 
2.  PUBLIC HEARING (USE VARIANCE AND AREA VARIANCE APPLICATION)  
Applicant: Camp Squanto 
Property owner: East Coast Conference Evangelical Church 
Property location: off West Shore Road     Tax Map 46, Lots 6 and 16 
Zoning District(s): Rural/Agriculture and Shoreland Protection District 
Request: to utilize Camp Squanto on a year-round basis, requiring a use variance 
pursuant to Section IV.A. Also, to construct a new dining hall that does not meet the 
required setbacks, requiring an area variance from Section VIII.c.3.a.  
 
Hutwelker opened the public hearing at 7:16. 
Members seated: Hutwelker, Thibault, Beauregard and Walker. DeRocher was seated 
for Mitchell. 
Representing the application: David Cairns (Executive Director, Pilgrim Pines 
Conference Center), Rob Hitchcock (SVE Associates), attorney Michael Bentley 
Abutters and neighbors present who expressed opinions regarding the application: 
Mark Adams, Martha Zimmerman, Susan Zimmerman, Richard Scaramelli, Jonathan 
Hoden, Garth McGrath, Jay Dinkel, Sara Brown Adams, Nancy McGhee, Bill McGhee, 
Phil Johnson, David Page, Lynne Hoden, Robert Dvorak 
 
DISCUSSION 
     Hitchcock presented an overview of the plans. He described the proposed drainage 
system, which includes a three-foot wide stone drip area surrounding the building. 
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Presenting a sectional drawing, Hitchcock showed how the system is designed to allow 
water to collect and filter through gravel to the low side of the building, to be released at 
ground level at low velocity so as to minimize erosion.  
     Hitchcock corrected his previous representation that the existing septic system 
would be unchanged, aside from the relocation of lines. The proposed modifications 
have triggered the need to comply with amended State regulations that now require an 
additional 2,500-gallon septic tank. Hitchcock said that the system still is designed to 
treat 10,900 gallons/day. Waste is pumped into a settling tank, then to aerated Clean 
Solution tanks, then to the leach field. Hitchcock estimated that usage will generate 
approximately 3,000 gallons/day. Hitchcock stated that it is his experience that the 
State requires septic capacity in an amount that is approximately twice the volume 
typically generated. Hitchcock estimated that winter usage would be approximately 
1,000 gallons/day. Cairns said that the tanks are pumped annually, and the installer 
inspects the entire system every three years. 
     Neighbors stated that the existing septic system generates odors. DeRocher, drawing 
on his experience as health officer, stated that septic system odors typically emanate 
from vent pipes during days of humidity, low pressure or downdrafts. DeRocher said 
that Clean Solution systems do a good job; he had never before heard of a complaint of 
odor from a Clean Solutions system. David Page, maintenance director at Pilgrim Pines, 
said that installation of a charcoal filter on the vent pipe had resolved the problem. 
    Hitchcock said that landscaping materials would include bark mulch, and plantings 
of Vinca as a ground cover. Hitchcock said that the plans call for planting six to eight 
evergreen trees (species to be determined by the Planning Board and neighbors) in the 
area where the cottage will be removed. Hitchcock reiterated that the State 
Comprehensive Shorelands Protection Act requires that landscaping on the Swanzey 
Lake side of the existing building remain untouched.  
     Hitchcock said that one full cut-off wall pack lighting fixture would be installed on 
the Lake side of the building. He said wall packs would be installed at every door, and 
three shielded bollard lights would illuminate the walkway. Hitchcock said that light 
emanating from windows could be reduced with blinds or shades.  
     Cairns responded to Swanzey Conservation Commission references to a 1990 letter 
from Jody Connor, Swanzey Lake Association. Referencing the executive summary of 
2008 Swanzey Lake monitoring results, Cairns said that the report indicates downward 
trends in indicators of pollutants, and relatively stable measured levels of phosphorus. 
Cairns said that Pilgrim Pines seeks to protect the water quality of Swanzey Lake.  
     Cairns corrected his previous statement about laundry facilities, saying that a 
clothes washing machine and dryer exist in the nurse’s station across West Shore Road. 
Cairns noted that the use of this washing machine is strictly to serve the infirmary. 
     Cairns said that construction of the proposed sleeping rooms would result in the 
elimination of one bed in a cabin, elimination of two 8-bed platform tents, elimination of 
18 beds from an additional building and 5 beds in another building. Cairns said that 
the maximum capacity of Camp Squanto is 200 people. Three to five employees would 
staff the proposed winter retreats; Cairns said that he includes retreat leaders in the 
40-camper retreat maximum.  Cairns reiterated his prediction that retreat campers 
would arrive in groups, likely generating a maximum of ten additional vehicles per 
retreat. Cairns said that DPW Director Dunham has no objections to this increase in 
traffic volume.  
     Attorney Bentley recapitulated many of these points, adding that the septic system 
would still be underutilized during the winter months. He encouraged neighbors to 
contact the Town’s code enforcement officer or health officer with concerns regarding 
the functioning of the septic system. Bentley said that eliminating the ballfield to 
construct the dining hall in that location would greatly diminish the summer camping 
experience. He said that the requested variance represents a good use of the building, 
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and is consistent with the church’s philosophy and Camp Squanto’s mission.  
     Garth McGrath, speaking as pastor of Monadnock Covenant Church, Keene, and as 
a Swanzey Lake homeowner, said that the increased use of the facility would be a 
positive investment in the lives of children. He said that people in communities 
historically have sacrificed to allow the existence of camps, and said that the need to 
invest in children is especially high today. He stated that the proposal would yield a 
positive impact on youth in the region, and requested the Board’s approval of the 
application.  
    Jay Dinkel said that the balloon test had satisfied his issues, and spoke in favor of 
Pilgrim Pines’s stewardship. However, he said that the proposal represents the most 
significant development on Swanzey Lake for at least fifty years, and requested, at 
minimum, a complete review of the septic system function and better due diligence to 
find an alternative location for the proposed structure. Hitchcock said that there exists 
no other location for a building of the proposed size; locating the dining hall at a 
location distant from the hub of camp activities would represent poor planning. 
     Bentley presented the applicant’s response to ZBA criteria for approval, recapping 
information presented at the June 15, 2009 meeting. 
     Hutwelker closed the public hearing at 9:04. Those present took a five-minute break. 
 
REVIEW OF CRITERIA  
Board members reviewed the criteria for granting the requested area variance. 
 

1.  Could the area variance be granted without diminishing surrounding property values? 
     Members agreed that tearing down the derelict cottage and dining hall and moving 
the proposed structure further away from the lakeshore would not diminish 
surrounding property values. 
 
2.  Could the variance be granted without the proposed use being contrary to the public interest? 
      Members agreed that the proposed use is not contrary to public interest.  
 
3. Owing to special conditions, would the denial of the variance result in unnecessary hardship to the land 
owner, according to the Boccia test for determining unnecessary hardship? Denial would result in  

a.   Is an area variance needed to enable the applicant’s proposed use of the property given the special 
conditions of the property? 
  Members agreed that special conditions of the property afford no other 
tenable locations for the proposed structure. 

 
b.  Is the benefit sought by the applicant one that cannot be achieved by some other method reasonably 
feasible for the applicant to pursue, other than an area variance?  

 Members agreed that the method proposed is the most reasonably feasible 
alternative.  

 
4.  If the variance is granted, would the spirit of the ordinance be observed? 

  Members agreed that granting the variance would observe the spirit of the 
ordinance by improving protection of Swanzey Lake, specifically with the improved 
drainage system and by constructing the new structure further away from the 
lake. 

 
6. Would granting the variance do substantial justice? 

   Members generally agreed that granting the variance would do substantial 
justice. Thibault expressed reservation, saying that the benefit is not as clear-cut 
as normally seen by the Board; however, in the final analysis he said that he felt 
that granting the variance would do substantial justice. 
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Motion by DeRocher to approve an area variance from Section VIII.c.3.a. to permit 
construction of a new building (to house the dining hall and kitchen, bunkhouse, 
common meeting room, office space and storage) that does not meet the required 
setbacks. Second by Beauregard. Hutwelker, Beauregard, Walker, DeRocher in favor. 
Thibault opposed. Motion passes.  
 
Hutwelker advised those present that the 30-day appeal period begins on July 14, 
2009. 
 
Members reviewed the criteria for granting the requested use variance.  
 

1.  Could the variance be granted without diminishing surrounding property values? 
     Members agreed that the change in use would not diminish surrounding property 
values.  
 
2.  Could the variance be granted without the proposed use being contrary to the public interest? 
      Members agreed that the proposed use is not contrary to the public interest.  
  
3. Owing to special conditions, would the denial of the variance result in unnecessary hardship to the land 
owner, according to the Simplex test for determining unnecessary hardship? 

 
a   A zoning restriction as applied to the property interferes with the applicant’s reasonable use of the 
property, considering the unique setting of the property in its environment;  
  Members agreed in the affirmative, following consideration of the Zoning 
Ordinance, which lists summer camps, campgrounds, religious and education uses 
as permitted by special exception. Members determined that there are no issues 
with emergency management, and noted that the Fire Chief submitted no 
comments. Members agreed that the proposed wintertime use is a significant 
reduction from current summertime use, and agreed that the proposed bunkroom 
sleeping accommodations and group bathroom facilities would make adult use 
unlikely.  

 
b  No fair and substantial relationship exists between the general purposes of the zoning ordinance and the 
specific restriction on the property; 

  Members agreed that, while the Ordinance does not appear to contemplate 
the proposed use, other uses permitted by special exception (such as campgrounds 
and summer camps) are similar. Members agreed in the affirmative. 

 
c.  The variance would not injure the public or private rights of others. 

  Members agreed that others would be affected by the variance, but not 
injured by it. Members discussed addressing rights of others through 
recommendations for Planning Board site plan review, such as buffers, lighting, 
shingles, and septic system inspections.  

 
4.  If the variance is granted, would the spirit of the ordinance be observed? 
   Members agreed that granting the variance would observe the spirit of the 
ordinance, although it appears that winter camps were not contemplated when the 
Ordinance was drafted. Considering testimony regarding improvements in Swanzey 
Lake water quality, members agreed that the proposal incorporates facilities (such as 
the septic system) and actions (moving the structure away from the Lake; septic 
system inspections) clearly designed to protect Swanzey Lake. 

 
5. Would granting the variance do substantial justice? 
   Members agreed that granting the variance would do substantial justice. 
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     Motion by Beauregard to approve a use variance, pursuant to Section IV.A, to 
permit the year-round utilization of a new structure to be built at Camp Squanto, with 
the condition that a total of 40 beds (to be allocated amongst no more than 5 rooms) 
shall be the maximum occupancy of the dining hall/bunkhouse building (requiring the 
discontinuation of the use of 40 beds elsewhere on the property), and including 
recommendations that the Planning Board 

1. be aware of concerns regarding lighting 
2. call for roofing shingles that are unobtrusive 
3. make efforts to improve groundcover materials  
4. stipulate retention of all but one tree within the 50-foot protected shoreland 

waterfront buffer. 
Second by DeRocher. All in favor.  
  
     Hutwelker advised those present that the 30-day appeal period begins on July 14, 
2009. He said that an appeal would treat the two decisions as separate matters. 
     Cairns thanked ZBA members and staff for the investment of time represented by 
their review and consideration.  
 
3. OTHER BUSINESS AS MAY BE REQUIRED 
 
Rules of procedure   Board members signed the amended Rules adopted on June 15, 
2009. 
 
 
ADJOURMENT 
Motion by Rudgers to adjourn. Second by Thibault. All in favor. The meeting adjourned 
at 10:10 p.m. 
 
 
 
 
Respectfully submitted, 
 
 
Victoria Reck Barlow,  
Recording Secretary 



 
 
 
 
 
 

ZONING BOARD OF ADJUSTMENT MINUTES 
AUGUST 17, 2009 

 
Note:  Minutes are not final until reviewed and approved by the Board.  
Review and approval of minutes generally takes place at the next regularly 
scheduled meeting of the Board. 
 
The regular meeting of the Swanzey Zoning Board of Adjustment was called 
to order at 7:00 p.m. by Chair Bill Hutwelker.  Members present:  Bill 
Hutwelker, Keith Thibault, Jerry Walker, Charles Beauregard, Sr. and 
alternate Marty Geheran.  Geheran was seated for Bob Mitchell.  Town 
Planner Sara Carbonneau and Code Enforcement Officer Jim Weston were 
also present.  The agenda for the evening's meeting was read and the 
following items were addressed; 
 
1.  Minutes from July 13, 2009.  Motion by Beauregard to approve the 
minutes from July 13, 2009 as submitted.  Seconded by Walker.  Vote in 
favor:  Hutwelker, Thibault, Walker & Beauregard.  Geheran abstained.  
Minutes approved. 
 
2.  (Public Hearing) Special Exception Applications.  Thomas Duffield, 
agent on behalf of Mike Pratt, requests a special exception from Section 
V.B.2.b. to permit the conversion of a one-family dwelling to a multi-family 
dwelling (3 apartments proposed).  In addition, the applicant requests a 
special exception from Section V.B.2.a. to construct a building with a 6,400 
s.f. footprint, to house a picture frame manufacturing business and retail 
use.  The property is situated at 617 West Swanzey Road and is shown at 
Tax Map 73, Lot 29, situated in the Business District.  The property is 
owned by Michael J. Pratt and Ruth Ellen Davison.  Duffield, Pratt and 
Davison appeared before the Board.  Abutting property owner Dana 
Farnsworth was also present.  Public hearing opened on the special 
exception application from Section V.B.2.a. 
 Board members acknowledged receipt of an August 14, 2009 ZBA 
Application Summary prepared by Carbonneau.  Carbonneau reviewed the 
summary with the Board, noting that she had provided Duffield with a copy 
of the summary in advance of the meeting.   
 Weston stated that his primary concerns regarding the project 
involved the manufacturing space, noting that the 2006 IBC building code 
requires sprinkler systems for woodworking operations in excess of 2,500 
s.f.  A copy of IBC Section (F)903.2.3.1. was supplied to the Board members.  
Weston also noted that the proposed housing would also require sprinklers 
or, in the alternative, 2 hour fire walls.  Finally, Weston stated that he has 
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concerns regarding the soils at the front of the property, noting that he 
would require compacting tests due to the amount of fill present. 
 Duffield presented the application to the board, noting that the 
applicant will be modifying the application to bring the woodworking 
manufacturing portion of the business to 2,400 s.f., alleviating the necessity 
for a sprinkler system.  Carbonneau noted that the plans submitted do not 
reflect that change. 
 Duffield stated that the property consists of 4.68 acres and was 
previously surveyed.  Duffield stated that the building proposed meets all 
setback requirements.   
 Farnsworth stated that while he does not have any problem or issue 
with the project as presented, he felt that the Town should rectify the 
drainage issues in the area.  Farnsworth stated that the Boards should not 
continue to approve projects in the area until the drainage situation is 
corrected.  Farnsworth stated that 8 feet of fill was placed on the subject 
premises when it was developed and this has added to the drainage 
problems.  Duffield stated that the amount of fill was approximately 4.5 feet. 
 Duffield noted that a driveway permit would need to be obtained from 
NH-DOT.  He did not foresee any problems in obtaining the permit, as there 
was more than adequate site distance.  Duffield stated that they plan on 
raising the existing driveway "a couple of feet" to enhance site distance. 
 Duffield stated that a new septic system would be installed for the 
proposed new building.  This septic system would be an Enviro-septic 
system and would be installed under the front parking lot.   
 Duffield explained the proposed drainage on the site, noting that 
water would be collected in a catch basin and routed to the drainage swale 
along the south side of the property.  In addition, Duffield noted that the 
well serving the current residence provides approximately 12 gpm and is 
adequate to serve both the proposed apartments and the 
manufacturing/retail use.  It was noted that the residence is currently 
served by underground utilities - single phase.  Weston stated that another 
service would need to be installed for the manufacturing/retail use of the 
property, as it would need to have 3-phase power. 
 Due to interruptions in the testimony from Farnsworth, he was asked 
by the Chair to leave the premises.  Farnsworth left the public hearing at 
7:30 p.m. 
 Duffield stated that the applicant proposes a manufacturing area of 
2,400 s.f. that also results in the change to the outside storage area and 
loading docks.  Carbonneau stated that accurate plans reflecting the 
changes must be provided. 
 Parking was discussed and the Board questioned Carbonneau as to 
whether adequate parking was provided for the proposed uses on the 
property.  Carbonneau noted that based on the limited information 
provided, she could not make a final determination as to whether adequate 
parking is provided. 
 Board members discussed the potential of noise from the equipment, 
specifically saws and the dust collection system.  Pratt stated that "noise 
would not be an issue," as they would be installing a $25,000.00 state of the 
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art dust collection system.  Pratt had no further information on the system.  
However, Pratt stated that the entire dust collection system would be 
contained entirely within the building and the building would be "super-
insulated" so that "you won't hear any noise from the outside."  Board 
members stated that they needed additional documentation and information 
about the dust collection system.  Duffield noted that there will be a 
landscaped buffer between the residences and the manufacturing use that 
would help to reduce noise.  Board members stated that this information 
needs to be shown on the plan. 
 Duffield stated that the details of the proposal would be established 
before submission to the Planning Board and would be determined by the 
Planning Board.  Board members stated that the information is required at 
this time in order to effectively evaluate the criteria for granting the special 
exceptions.  
 Board members stated that building elevations should be provided, as 
well as specific information on the plan regarding lighting.  Board members 
noted that general representations were made regarding lighting, building 
elevations, drainage, etc., but no specifics were provided either in the 
application or on the plan.  
 Pratt stated that the manufacturing business and the retail business 
would operate from 8 a.m. to 5 p.m. Monday through Saturday. 
 Board members expressed their concern that there was not enough 
detail on the plans or in the application.  Duffield noted that this project 
came together very quickly and apologized for the gaps in information.  
Duffield requested that the Board continue this matter to another meeting 
and asked the Board to consider scheduling a special meeting due to time 
constraints (bank financing, building permits prior to winter, etc.)  Motion 
by Beauregard to continue the public hearing on the special exception 
request from Section V.B.2.a. until Tuesday, August 25, 2009 at 7:00 p.m. 
without further notice (Note:  the reconvened public hearing will be held 
at the Swanzey Police Department, 34 Eaton Road).  Seconded by 
Walker.  Vote:  All in favor. 
 Public hearing opened on the special exception application from 
Section V.B.2.b.  Duffield stated that the information from the public 
hearing regarding Section V.B.2.a. is incorporated into this presentation.  
He noted that the units would be 1 bedroom units.   
 The conversion of the existing one-family residence to a 3-unit 
apartment would utilize the existing septic system.  Duffield stated that 
each unit would contain 1 bedroom.  Carbonneau noted that the number of 
bedrooms per unit was not indicated on the plans nor in the application.  
Carbonneau stated that this fact should be memorialized on the 
plans/application.  Duffield stated that it is possible that the Sub-surface 
Systems Bureau may require the expansion of the existing leach field (the 
current system is designed to serve 4 bedrooms).  Duffield noted that the 
State requires one-bedroom apartment units to be calculated as a 1.5 
bedroom unit, resulting in the need for a system sized for 4.5 bedrooms.  If 
the State does require a system designed for 4.5 bedrooms, the existing 
leach field would need to be expanded.   
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 Carbonneau noted that expansion of the existing leach field would 
require a variance as the existing system is non-conforming.  Carbonneau 
explained that when the system was installed, the leach field was 125 feet 
from wetlands and was conforming.  However, after the system was installed 
a pond was constructed (considered to be wetlands) and encroached upon 
the 125 foot setback, rendering the leachfield as non-conforming..   
 Duffield stated that there was adequate parking provided for the 
residential use.  Board members questioned the use of the shared driveway 
(to be used by both the manufacturing/retail use and the apartments).  
Duffield stated that it was his opinion that the residential use of the 
driveway would not be negatively impacted by the commercial use, noting 
that the primary activity on the property will occur near the road.  Board 
members discussed whether or not provisions for a walkway next to the 
driveway should be provided, in the event that a school age child is in 
residence in the apartments and would need to walk to the front of the 
property to access the school bus. 
 Due to the number of unresolved issues, Board members felt that the 
consideration of this application should also be continued to the August 25, 
2009 public hearing.  Motion by Thibault to continue the public hearing on 
the special exception request from Section V.B.2.b. until Tuesday, August 
25, 2009 at 7:00 p.m. without further notice (Note:  the reconvened public 
hearing will be held at the Swanzey Police Department, 34 Eaton Road).  
Seconded by Beauregard.  Vote:  All in favor. 
 
2.  Voting on alternate member.  Carbonneau noted that there were no 
nominations for this position.  Will re-notice the position for consideration at 
the September 21, 2009 meeting. 
 
Motion by Thibault to adjourn.  Seconded by Walker.  Vote:  All in favor.  
Meeting adjourned at 10:15 p.m. 
 
Submitted by, 
 
 
 
Sara H. Carbonneau 
Town Planner 
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SWANZEY ZONING BOARD OF ADJUSTMENT MEETING 
AUGUST 25, 2009  

 
Minutes are not final until reviewed and approved by the Board.  Review and approval of 

minutes generally takes place at the next regularly scheduled meeting of the Board. 
 
ATTENDANCE 
Keith Thibault, Charlie Beauregard, Jerry Walker, and alternates Marty Geheran and 
Bob DeRocher. Town Planner Sara Carbonneau and Code Enforcement Officer Jim 
Weston also were present.  
     Vice Chairman Thibault called the meeting to order at 7:04 p.m. and read the 
agenda for the meeting. The Board addressed the following items.  
 
MINUTES  
     Motion by Beauregard to approve the minutes of August 17, 2009 meeting. Second 
by Walker. All in favor. 
 
1.  CONTINUATION OF PUBLIC HEARING (SPECIAL EXCEPTIONS APPLICATION)  
Applicant: Michael J. Pratt and Ruth Ellen Davison 
Property owner: Michael J. Pratt and Ruth Ellen Davison 
Property location: 617 West Swanzey Road     Tax Map 73, Lot 29 
Zoning District(s): Business District  
Requests: 1) Special exception from Section V.B.2.a. to permit the construction of a 
building with a 6,400 s.f. footprint to house a picture frame manufacturing business 
and retail use (modified to a 4,800 s.f. footprint during the public hearing). 2) Special 
exception from Section V.B.2.b. to permit the conversion of a one-family dwelling to a 
multi-family dwelling (3 apartments proposed) (modified to a request from Section 
V.B.2.c. for a two-family dwelling during the public hearing). 
 
Thibault re-opened the public hearing at 7:07 to consider the first request for a special 
exception. 
Members seated: Thibault, Beauregard and Walker. DeRocher was seated for 
Hutwelker, and Geheran was seated for Mitchell.  
Representing the application: Tom Duffield 
Abutters present: Bill Nikiforakis 
 
DISCUSSION 
     Duffield presented revised plans, showing a 60’ x 80’ structure with 2,400 sf of 
manufacturing space in the rear portion and 2,400 sf of retail in the front portion of the 
structure. Duffield stated that a structure smaller than 4,800 s.f. may be constructed 
instead. The structure will have a center gable, 10’ walls, and metal fabricated siding, 
and will have the potential for office space in the area over the retail space.  
     Duffield said that the number of proposed parking spaces have been reduced from 
20 to 18 customer spaces, with 4-5 employee spaces. The front parking lot will be paved 
(the septic system will be installed under the pavement) and the remaining parking area 
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will have a gravel surface. Duffield said that the parking area behind the 
retail/manufacturing building is designed to have sufficient space for tractor trailers to 
turn around.  
     Duffield presented the locations of motion lights and post lights in the parking area, 
as shown on the plan.  
     Duffield said that the plans call for over-excavating previously placed fill to install 
the vented Enviroseptic system under the parking area. Duffield said that the area is 
flat; however, plans call for raising the grade by approximately 1.5 to 2.0feet to provide 
18” of cover over the septic system and to increase sight distance on Route 10 towards 
Forest Avenue. The grade of the slab will be approximately 2 feet higher than pre-
construction grade. Duffield said that he has contacted NH-DOT regarding a curb cut 
permit.  
     The applicant supplied materials related to the proposed dust collection system and 
decibel levels generated by the proposed manufacturing equipment. Duffield stated that 
noise levels on the exterior of the building will be minimal.  
     Duffield stated that all manufactured materials will be stored in, packaged in and 
shipped from the manufacturing area. Hours of manufacturing operation will be from 
8:00 a.m. to 5:00 p.m., Monday through Friday. Water-based stains and finishes are 
used, and would be applied in a vented spray booth. Stains and finishes will be stored 
in a vented storage room. Three-phase power lines will be underground. 
     Abutter Nikiforakis called the Board’s attention to drainage issues in the area. 
Duffield stated that all drainage will be retained on the property. Stormwater will sheet-
flow across the parking area and be captured in a grass area and active ditch line on 
the north and south sides of the property. Board members determined that the proposal 
includes adequate provisions for drainage, and appears not to contribute to existing 
problems.  
     ZBA members discussed DeRocher’s request for a site visit, and concluded that a 
site visit would not be necessary.  
     Thibault determined that there were no further questions, and closed the public 
hearing at 7:48. 
  
REVIEW OF CRITERIA  
Board members reviewed the criteria for granting the requested special exception to 
permit the construction of a building with a 4,800 s.f. footprint to house a picture frame 
manufacturing business and retail use.  
 

1.  Is the exception allowed by the ordinance? 
 Members agreed in the affirmative, stating that manufacturing is allowed in the 
district. 
 

2.  Are specified conditions present under which the exception may be granted? 
a.   Is the proposed use similar to one or more of the uses already authorized in that District and is it 
an appropriate location for such use? 
Members agreed in the affirmative to both parts of the question, referencing 
formerly existing manufacturing activities (basket manufacturing, machine 
shop) in the vicinity. 
 
b.   Will such approval reduce the value of any property within the district, or otherwise be injurious, 
obnoxious, or offensive to the neighborhood? 
Members agreed that approval would not reduce property values or otherwise 
harm the neighborhood, because the applicant’s data indicates that noise will 
not be a problem, and hours of operation will not create a nuisance. 
 
c. Will there be a nuisance or serious hazard to vehicles or pedestrians?  
Members agreed that there would be no nuisance or hazard to vehicles or 
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pedestrians. 
 

d.  Will adequate and appropriate facilities be provided for the operation of the proposed use? 
Members agreed that provisions for the access, lights, drainage and parking 
appear to be adequate. 

 
     Motion by Geheran to approve, based on the August 25, 2009 plans, specification 
sheets, decibel measurements, and hours of manufacturing operation, the special 
exception from Section V.B.2.a. to permit the construction of a building with a 4,800 
s.f. footprint to house a picture frame manufacturing business and retail use. Second 
by DeRocher. All in favor. 
 
Thibault opened the public hearing at 7:54 to consider the second request for a special 
exception. 
Members seated: Thibault, Beauregard and Walker. DeRocher was seated for 
Hutwelker, and Geheran was seated for Mitchell.  
Representing the application: Tom Duffield 
Abutters present: Bill Nikiforakis 
 
DISCUSSION 
    Duffield presented revised plans that propose construction of two 2-bedroom 
apartments (one per floor of the structure), for a total of four bedrooms. Duffield stated 
that State regulations would require no change from the existing stone and pipe 
leachfield with its 1,500 gallon septic tank. Duffield stated that the existing well 
produces 6 gallons/minute, and said that this volume is ample for residential and as 
well as proposed manufacturing needs at the property. Duffield said that the plan 
includes a handicapped parking space in the gravel parking area, post light and motion 
lights. Board members reviewed the locations of entries shown on the plan, and advised 
the applicant to get a recommendation from the fire chief regarding second floor egress 
requirements.  Board members also advised the applicant of the Board’s willingness to 
waive the handicapped parking space (optional per building code, according to Weston) 
should the applicant determine that providing the space triggers a requirement to make 
the two-family dwelling handicapped accessible.  
 
Thibault determined that there were no further questions, and closed the public hearing 
hearing at 8:06.  
 
REVIEW OF CRITERIA  
Board members reviewed the criteria for granting the requested special exception to 
permit the conversion of a one-family dwelling to a two-family dwelling.  
 

1.  Is the exception allowed by the ordinance? 
 Members agreed in the affirmative, stating that two-family dwelling units are 
allowed in the district. 
 

2.  Are specified conditions present under which the exception may be granted? 
  

a.   Is the proposed use similar to one or more of the uses already authorized in that District and is it 
an appropriate location for such use? 
Members agreed in the affirmative to both parts of the question, due to the 
presence of existing multi-family residential uses in the area (Haley Park). 
 

b.  Will such approval reduce the value of any property within the district, or otherwise be injurious, 
obnoxious, or offensive to the neighborhood? 
Members agreed that approval would not reduce property values or otherwise 
harm the neighborhood. 
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c. Will there be a nuisance or serious hazard to vehicles or pedestrians?  
Members agreed that there would be no nuisance or hazard.  
 

d. Will adequate and appropriate facilities be provided for the operation of the proposed use? 
Members agreed, noting provisions for septic, water, access, parking, and a 
grassed area that would be an appropriate play area for children.  

 
 

Motion by Geheran to approve, based upon plans submitted August 25, 2009 with the 
two 2-bedroom addendum, the special exception from Section V.B.2.c. to permit the 
conversion of a one-family dwelling to a two-family dwelling. Second by Beauregard. All 
in favor. 
 
Thibault advised the applicant to remind tenants who choose to reside in the Business 
district to expect businesses to operate in the vicinity.  
 
 
ADJOURMENT 
Motion by Beauregard to adjourn. Second by Geheran. All in favor. The meeting 
adjourned at 8:11 p.m. 
 
 
 
Respectfully submitted, 
 
 
 
Victoria Reck Barlow, 
Recording Secretary 
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SWANZEY ZONING BOARD OF ADJUSTMENT MEETING 
SEPTEMBER 21, 2009  

 
Minutes are not final until reviewed and approved by the Board.  Review and approval of 

minutes generally takes place at the next regularly scheduled meeting of the Board. 
 
ATTENDANCE 
Bill Hutwelker, Keith Thibault, Charlie Beauregard, Jerry Walker, Bob Mitchell, and 
alternate Bob DeRocher. Town Planner Sara Carbonneau also was present.  
     Chairman Hutwelker called the meeting to order at 7:00 p.m. and read the agenda 
for the meeting. The Board addressed the following items.  
 
MINUTES  
     Motion by Beauregard to approve the minutes of August 25, 2009 meeting. Second 
by Walker. All in favor. 
 
1.  PUBLIC HEARING (AREA VARIANCE APPLICATION)  
Applicant: Paul Breckell 
Property owner: Paul J. Breckell and Judith A. Breckell 
Property location: 260 Marcy Hill Road     Tax Map 20, Lot 94 
Zoning District(s): Residence District  
Request: Area variance from Section IV.B.3. to permit the construction of a carport that 
does not meet required setbacks.  
 
Hutwelker opened the public hearing at 7:06. 
Members seated: Hutwelker, Thibault, Beauregard, Mitchell and Walker.  
Representing the application: Paul Breckell 
Abutters present: none 
 
DISCUSSION 
    Board members received a September 17, 2009 ZBA Application Summary prepared 
by Carbonneau. Carbonneau stated that the carport is proposed to be set back 12’ from 
property line; the zoning district setback requirement is 20 feet. Carbonneau said that 
she has received no comments regarding the proposal from neighbors or from 
department heads. Responding to questions from ZBA members, Carbonneau stated 
that the zoning ordinance treats carports as permanent garages.  
     Breckell said that his objective is to have covered parking adjacent to the house 
door. At its nearest, he said that the corner of the house is 36’ from the property line. A 
wooded gully functions as a buffer between his house and that of his neighbor. He said 
that his neighbor’s house is set at an angle, and is approximately 30’ from this property 
line. Breckell said that sheds on his parcel have not caused concern to the neighbor.  
     Breckell said that he was unclear as to whether the roof of the 24’ x 24’ proposed 
carport would be attached to the roof of the house; the carport roofline would be similar 
in orientation and pitch to the roofline of the house. He said that he doesn’t know 
whether the sheds would remain after construction of the carport. In response to Board 
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members’ questions, Breckell stated that there is no other place to reasonably locate 
the carport, especially since it is proposed to be sited at the end of the driveway. He said 
that there are no other similar garages in the area.  
     Board members determined that, because the application sketch of the proposed 
carport is not drawn to scale, it is not possible to determine whether adequate space 
exists for construction of the proposed structure as well as the requested relief from 
setback requirements. Board members asked Breckell to consider re-drawing the sketch 
with accurate dimensions, to determine whether the carport will be attached to the 
house, and to submit photographs to document the buffer on the property line along 
with the view of the adjacent house. Breckell agreed to supply the requested 
information. 
     Motion by Thibault to continue the hearing to the October 19, 2009 meeting without 
further notice. Second by Beauregard. All in favor. 
  
 
2.  PUBLIC HEARING (AREA VARIANCE APPLICATION)  
Applicant: John C. Gerken 
Property owner: John C. Gerken and Sheila M. Gerken 
Property location: 59 Rabbit Hollow Road     Tax Map 62, Lot 2 
Zoning District(s): Rural/Agricultural District  
Request: Area variance from Section VII.E.1 to permit the installation of a replacement 
septic system that does not meet required setbacks from wetlands. 
 
Hutwelker opened the public hearing at 7:31. 
Members seated: Hutwelker, Thibault, Beauregard, Mitchell and Walker.  
Representing the application: John Gerken; septic designer Dale Friehofer 
Abutters present: none 
 
DISCUSSION 
    Board members acknowledged receipt of a September 17, 2009 ZBA Application 
Summary prepared by Carbonneau. Carbonneau presented the summary, noting that 
that Map 62 Lot 2 consists of approximately .45 acres, and appears to be served by a 
well located on Map 29 Lot 7, located on the east side of Rabbit Hollow Road and also 
owned by John and Sheila Gerken. A 3-bedroom manufactured housing unit is present 
on Map 62 Lot 2, and a 3-bedroom house is present on Map 29 Lot 7. Both lots have 
independent septic systems; Town files lack records of the systems. 
     Carbonneau said that Town records indicate that a decision to label the parcel as 
two lots appears to have taken place in the early 1980s. The decision may have been 
influenced by the longstanding (dating back to the 1970s, or longer) presence of two 
residences on the parcel, and by the splitting of the lot by Town tax map pagination. 
However, all deeds refer to a single property description. She said that she has asked 
the Board of Selectmen to render a decision.  
     Because no deeds indicate that the lots are separate, Carbonneau advised ZBA 
members to consider both sides of Rabbit Hollow Road as a potential site for the 
proposed septic system. (Precedent exists in the area surrounding Swanzey Lake, where 
several houses are served by septic systems located on property held in the same 
ownership across the road.) She advised the Board to consult with the applicant’s septic 
designer to determine whether mitigating factors recommend against locating the 
system on the east side of Rabbit Hollow Road. 
     Gerken said that the existing system is undersized and “delicate,” requiring water 
use reduction strategies as well as pumping once or twice a year to keep from backing 
up into the house. He said that he seeks to meet current regulations by increasing the 
size of the tank and leachfield. Because the septic system on the east side of the road is 
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up to code and functioning well, and because of likely increased expense, Gerken said 
that he did not consider connecting both homes to a shared system. 
     Gerken stated that “some time ago,” and with no explanation, the Town made the 
distinction between the two parcels and began issuing separate tax bills. 
     Friehofer stated that he had not yet obtained State approval of the proposed 
systems, and said that his preference is the system labeled as “Plan B.” He stated that 
the design attempts to locate the 3’ mound of the 12’ x 30’ leach field as unobtrusively 
as possible. He stated that no location exists on the west side of Rabbit Hollow Road 
that would make it possible to meet the 125’ setback from wetlands. The existing 
system also is within 125’ of wetlands.  
     Friehofer stated that, from a functional standpoint, neither side of the road is 
preferable: soils and terrain are similar, and a pump would be required in both 
instances. Locating the system on the east side of Rabbit Hollow Road would require a 
road-crossing permit from the Board of Selectmen. 
     DeRocher stated that, in his opinion, each residence should have an independent 
septic system to help avoid future legal problems. 
 
     Hutwelker determined that there were no further questions, and closed the public 
hearing at 8:16. 
  
REVIEW OF CRITERIA  
Board members agreed that the proposal would require an area variance, not a use 
variance. Members reviewed the criteria for granting the requested variance. 
 

1.  Could the area variance be granted without diminishing surrounding property values? 
     Members agreed in the affirmative. 
 
2.  Could the variance be granted without the proposed use being contrary to the public interest? 
     Members agreed in the affirmative. 
 
3. Owing to special conditions, would the denial of the variance result in unnecessary hardship to the land 
owner, according to the Boccia test for determining unnecessary hardship? 

 
a.    Is an area variance needed to enable the applicant’s proposed use of the property given the special 

conditions of the property? 
  Members agreed in the affirmative.  

 
b.   Could the benefit sought by the applicant be achieved by some other method reasonably feasible for the 

applicant to pursue, other than an area variance?  
 Members agreed that the benefit sought could not be achieved by another 
reasonably feasible method: the proposed location is the only available site on the 
west side of the road; locating the system across the road would add to the cost, 
invoke the need for an additional permit, and could create future legal problems; 
it would not be reasonable to require a joint system. The property already 
supports two systems, and the proposed system would replace a system that is 
close to failure. 

 
4.  If the variance is granted, would the spirit of the ordinance be observed? 
  Members agreed in the affirmative, noting that replacing a nearly failed system is 
better for the environment. 

 
5. Would granting the variance do substantial justice? 

Members agreed in the affirmative.  
 
     Motion by Mitchell to approve the area variance from Section VII.E.1 to permit the 
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installation of a replacement septic system that does not meet required setbacks from 
wetlands. Second by Beauregard. All in favor. 
 
DeRocher recommended that the septic design include a second septic tank/pump 
chamber.  
 
 
3.  PUBLIC HEARING (SPECIAL EXCEPTION APPLICATION)  
Applicant: Bentley Cutler 
Property owner: Bentley S. N. Cutler and Brenda A. Cutler 
Property location: 178 Forest Avenue     Tax Map 74, Lot 7 
Zoning District(s): Residence District  
Request: Special exception from Section III-AA to permit the construction of an 
accessory dwelling unit in the residence.  
 
Hutwelker stepped down from the position of chair, not due to a conflict of interest. 
Thibault assumed the chair, and opened the public hearing at 8:26. 
Members seated: Thibault, Beauregard, Mitchell, and Walker. DeRocher was seated for 
Hutwelker.  
Representing the application: Bentley Cutler 
Abutters present: none 
 
DISCUSSION 
    Board members acknowledged receipt of a September 17, 2009 ZBA Application 
Summary prepared by Carbonneau. Carbonneau stated that the structure contains 3 
bedrooms (incorrectly listed as 4 bedrooms on the assessing card) and is served by a 
septic system approved for 4 bedrooms on October 17, 1979. Carbonneau said that the 
proposed accessory dwelling unit (ADU) – the Town’s first such application -- would 
have 560 s.f. of living area, and said that the proposal meets the requirements of 
Section III-AA.8. Carbonneau advised the Board that, because it must be possible to 
reincorporate an ADU into the home after the property owner moves out, ADUs are not 
considered to be apartments for the purposes of septic loading.  
     Cutler stated that the ADU would not change exterior appearance of the house. He 
said that it would be occupied by his parents for a portion of the year, and likely also 
would be a rental unit. 
     ZBA members reviewed Section III-AA, and determined that the application satisfies 
all requirements. A 2007 septic system evaluation from Quality System Design indicates 
that the system as installed and currently serving a 3-bedroom house is functioning 
with no problems.  
     Thibault determined that there were no further questions, and closed the public 
hearing at 8:47. 
 
REVIEW OF CRITERIA  

1.  Is the exception allowed by the ordinance? 
 Members agreed in the affirmative. 

 

2.  Are specified conditions present under which the exception may be granted? 
a.  Is the proposed use similar to one or more of the uses already authorized in that District and is it an 

appropriate location for such use? 
  Members agreed in the affirmative to both parts of the question, due to the 
existence of a multitude of housing in the district. Members agreed that the 
proposed location for the ADU appears to be appropriate. 

 

b. Will such approval reduce the value of any property within the district, or otherwise be injurious, 
obnoxious, or offensive to the neighborhood? 
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  Members agreed that there is no evidence that approval would reduce 
property values or otherwise harm the neighborhood.  

 

c. Will there be a nuisance or serious hazard to vehicles or pedestrians?  
  Members agreed that there would be no nuisance or hazard. 
 

d. Will adequate and appropriate facilities be provided for the operation of the proposed use? 
  Members agreed, citing adequacy of the septic system, entrances, and 
parking.  

 
Motion by Beauregard to approve the special exception from Section III-AA to permit 
the construction of an accessory dwelling unit in the residence. Second by DeRocher. 
All in favor.  
 
4. VOTE ON ALTERNATE MEMBER VACANCY for a position that expires at Town Meeting 
2011.  Carbonneau stated that the Board has received no nominees for the position 
previously held by Geer. Carbonneau stated that an alternate vacancy also has been 
posted for the upcoming vacancy that will result from DeRocher’s resignation, effective 
September 30, 2009. 
 
5. OTHER BUSINESS AS MAY BE REQUIRED 
Board members acknowledged with gratitude DeRocher’s 28 years of service as an 
alternate member of the ZBA. Hutwelker presented a certification of appreciation.  
 
 
ADJOURMENT 
Motion by Thibault to adjourn. Second by Beauregard. All in favor. The meeting 
adjourned at 9:00 p.m. 
 
 
 
Respectfully submitted, 
 
 
 
Victoria Reck Barlow, 
Recording Secretary 
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SWANZEY ZONING BOARD OF ADJUSTMENT MEETING 
OCTOBER 19, 2009  

 
Minutes are not final until reviewed and approved by the Board.  Review and approval of 

minutes generally takes place at the next regularly scheduled meeting of the Board. 
 
ATTENDANCE 
Keith Thibault, Charlie Beauregard, Jerry Walker, Bob Mitchell, Bill Hutwelker 
(arrived at 8:50). Town Planner Sara Carbonneau and Code Enforcement Officer 
Jim Weston also were present.  
     Vice Chairman Thibault called the meeting to order at 7:00 p.m. and read 
the agenda for the meeting. The Board addressed the following items.  
     Thibault explained to the applicants present that the Board prefers to seat 
five members, because an application requires three positive votes to prevail. 
With only four members present, applicants have the option of requesting a 
continuation to the next regular meeting, on November 16, 2009.  
     All applicants chose to have their application heard on October 19.  
     Noting the length of the agenda, Thibault explained the Board’s practice of 
reserving the option to not commence a public hearing after 9:00 p.m., and the 
Board’s preference of ending consideration of an application by 10:00 p.m. If 
necessary, public hearing on remaining applications will be postponed until a 
later meeting. 
 
MINUTES  
     Motion by Beauregard to approve the minutes of September 21, 2009 
meeting. Second by Walker. All in favor. 
 
1.  PUBLIC HEARING (AREA VARIANCE APPLICATION)  
Applicant: Paul Breckell 
Property owner: Paul J. Breckell and Judith A. Breckell 
Property location: 260 Marcy Hill Road     Tax Map 20, Lot 94 
Zoning District(s): Residence District  
Request: Area variance from Section IV.B.3. to permit the construction of a 
carport that does not meet required setbacks.  
 
At 7:12, Thibault resumed the public hearing that had been continued from 
September 21, 2009. 
Members seated: Thibault, Beauregard, Mitchell and Walker.  
Representing the application: Paul Breckell 
Abutters present: none 
 
DISCUSSION 
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Breckell presented photographs to illustrate the vegetated buffer that separates 
his one-acre lot from that of his neighbor, as well as photographs of the view of 
his property from the vantage point of the neighbor’s property. He presented a 
site plan sketch with corrected measurements. The sketch indicates that the 
corner of the proposed 24’ x 24’ carport that is closest to the Breckell property 
line would be 75 feet away from the back of the neighbor’s house. Breckell also 
noted that the closest the proposed carport would be to the side property line 
would be 9 feet. Breckell said that garages exist in the neighborhood; he said 
that there are not many carports. His carport is proposed to be open on three 
sides and attached to the house on the fourth side. 
     In a visit to the site, Weston said that he found the wooded buffer to be 
adequate. Weston said that he has no issues with the front or rear setbacks.  
     Thibault determined that there were no further questions, and closed the 
public hearing at 7:18. 
 
REVIEW OF CRITERIA  
Board members agreed that the proposal would require an area variance, not a 
use variance. Members reviewed the criteria for granting the requested area 
variance. 
 

1.  Could the area variance be granted without diminishing surrounding property 
values? 
     Members agreed in the affirmative, stating that no evidence had been 
presented to the contrary.  
 
2.  Could the variance be granted without the proposed use being contrary to the public 
interest? 
     Members agreed in the affirmative, referencing the wooded nature of the 
buffer and the common presence of garages and carports. 
 
3. Owing to special conditions, would the denial of the variance result in unnecessary 
hardship to the land owner, according to the Boccia test for determining unnecessary 
hardship? 

 
a.    Is an area variance needed to enable the applicant’s proposed use of the property 

given the special conditions of the property? 
  Members agreed in the affirmative, noting that the angled lot line 
works against the property owner. Board member also noted that the 
existing driveway limits the location of the proposed carport. 

 
b.   Could the benefit sought by the applicant be achieved by some other method 

reasonably feasible for the applicant to pursue, other than an area variance?  
 Members agreed that there is no other reasonable location for 
situating the carport. Members also cited the location of the existing 
driveway. 

 
4.  If the variance is granted, would the spirit of the ordinance be observed? 
  Members agreed in the affirmative, noting that the wooded buffer protects 
the abutting neighbor. 
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5. Would granting the variance do substantial justice? 

Members agreed that, given the lot, the variance would do substantial 
justice, stating that a carport is a reasonable and customary amenity.  

 
     Motion by Beauregard to approve the area variance from Section IV.B.3. to 
permit the construction of a carport that does not meet required setbacks. 
Second by Mitchell. All in favor. 
 
2.  PUBLIC HEARING (AREA VARIANCE APPLICATION)  
Applicant: BLM Contracting, LLC 
Property owner: View Point Cooperative, Inc. (VPC) 
Property location: 93 California Brook Road     Tax Map 73, Lot 22 
Zoning District(s): Rural/Agricultural District  
Request: Area variance from Section IV.A. to permit the operation of a 
contracting business providing landscaping, construction and painting services.  
 
     Thibault reiterated ZBA policy regarding number of Board members in 
attendance to hear the application. The applicants chose to have their 
application heard. Thibault opened the public hearing at 7:25. 
Members seated: Thibault, Beauregard, Mitchell and Walker.  
Representing the application: Austin Reida and Joseph Blount 
Abutters present: View Point Cooperative Board member Gale Shelly; Carolyn 
and Harley Davis; Dwight Whitmore 
 
DISCUSSION 
     Reida stated that access to the 40’ x 40’ metal-sided structure is directly 
from California Brook Road. The structure is situated on an open, level, fenced 
gravel lot, which is also used by VPC residents for storage. The structure has an 
office space, a small loft, and a large open area with a concrete floor. Reida said 
that his company had already improved the condition of the yard and, with 
application approval, would landscape the entire space to showcase their work. 
The company receives no walk-in clients, instead meeting with clients at each 
job site.  
     Blount stated that no more than 10 pieces of equipment (such as trucks, 
trailers, tractor, skid steer, loader, small excavator) would be stored on the 
property. Three outside storage bins would contain a maximum 16 yards each 
of mulch, compost, and road sand/salt. 
     Reida stated that water is available. A proposed on-site septic system has 
State approval for construction. Reida stated that BLM Contracting LLC is a 
licensed septic system installer, and would install the system immediately upon 
ZBA approval. 
     In their information packets, Board members received an October 13, 2009 
ZBA Application Summary prepared by Carbonneau. Carbonneau stated that 
VPC is a grandfathered, non-conforming use; the application seeks a variance 
to add another use that is not permitted under zoning. In the past, Carbonneau 
said that the Planning Board had authorized use of the building as an office 
and for the maintenance of equipment for the sole use of VPC. Carbonneau said 
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that the application proposes a business that would not be limited to serving 
the Cooperative.  
     Reida said that the former property owners had designed and used the 
structure for the similar yet more intensive use (developing land and building 
roads). Carbonneau noted that this use had never been permitted. Reida said 
that BLM Contracting seeks to remain a landscaping and property maintenance 
business. Reida said that BLM Contracting requires a greater volume of work 
than that generated by the VPC. He stated that BLM Contracting has a 3-year, 
renewable contract with VPC. 
     Viewpoint Cooperative Treasurer Shelley stated that he is qualified to sign a 
lease agreement on behalf of VPC, which owns both the land and the building. 
He stated that 65 of 67 VPC members present at a recent membership meeting 
voted in favor of leasing the space to BLM Contracting LLC, because the 
company maintains roads, grounds, and handles emergency maintenance 
issues for VPC. Shelley stated that a lease also would help offset the expense of 
property taxes. Shelley noted that there are 98 residences at VPC. 
     Those present discussed the number of vehicles that might be stored at the 
site, and possible outcomes of BLM Contracting business growth. Equipment 
generally is stored on job sites; Reida’s property in Gilsum is available for 
storing heavy equipment.  
Blount estimated that 4-5 vehicles typically would be stored at VPC. He stated 
that the company would move if it outgrew the VPC space.  
     Abutter Davis stated that she and her husband have not been bothered by 
BLM noise or activity. Whitmore stated that, unlike the prior property owner, 
BLM was not running heavy equipment all the time. He said that the VPC 
Board’s in-house enforcement abilities would make it easy to resolve any 
problems. Lee Kennedy, who lives adjacent to VPC, expressed concern that 
noise or hours of operation might affect property values. 
     Austin stated that the proposed use would meet the spirit of the ordinance 
because it is a business that “serves the community.” He acknowledged that the 
location is “on the margin” of the area designated for business uses; however, 
other business properties are located less than half a mile.   
 
     Motion by Beaureard to conduct a site visit on Saturday, November 7, 
beginning at 9:00 a.m., without further notice. Second by Mitchell. All in favor. 
Thibault noted that the November 7 site visit is a public hearing, and the public 
is encouraged to attend. 
 
     Motion by Beauregard to continue the public hearing, without further 
notice, to the next regular meeting of the ZBA on November 16. Second by 
Walker. All in favor. 
 
     Determining that there were no further questions, Thibault tabled the 
matter at 8:26. 
 
3.  PUBLIC HEARING (AREA VARIANCE APPLICATIONS)  
Applicant: William F. Fenton 
Property owner: William F. Fenton 
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Property location: 591 Monadnock Highway     Tax Map 3, Lot 44 
Zoning District(s): Business District  
Request: Variance from front setback requirements. Also, an area variance from 
Section III.S.6.b to permit an attached sign that exceeds square footage 
requirements.  
 
     Thibault reiterated ZBA policy regarding number of Board members in 
attendance to hear the application. He opened the public hearing at 8:29. 
Members seated: Thibault, Beauregard, Mitchell, and Walker.  
Representing the application: Dave Bergeron, Brickstone Masons. William 
Fenton also was present. 
Abutters present: none 
 
DISCUSSION 
     Bergeron addressed the setback variance, stating that the building currently 
is 75’ from the front property line. The proposal would extend the building 
approximately 2’ over the setback line. Bergeron stated that the glass addition 
would be 29’ tall and 3’ deep, would have no door, would be lit from behind, 
and would function as a large sign. 
     In their information packets, Board members received an October 13, 2009 
ZBA Application Summary prepared by Carbonneau. Carbonneau stated that 
the application clearly is for an architectural feature/very large sign containing 
no habitable space.  She advised ZBA members to find a compelling reason why 
the proposed location is the only reasonable place to situate the addition, or 
whether a similar façade could be located elsewhere on the building without 
encroaching into the setback. Carbonneau noted that a denial of the setback 
would make the sign area variance moot. 
     Board members agreed that the setback encroachment would be minor, and 
would not affect sight distances. Some members felt that, owing to the location 
of the existing building, there would be no other way to position the requested 
structure. Others felt that the same objective could be accomplished within the 
setback, requiring no variance.  
     Determining that there were no further questions, Thibault closed the public 
hearing on the setback variance at 8:55.  
 
REVIEW OF CRITERIA  
Board members agreed that the proposal would require an area variance, not a 
use variance. Members reviewed the criteria for granting the requested 
variance. 
 

1.  Could the area variance be granted without diminishing surrounding property 
values? 
     In the absence of evidence to the contrary, members agreed in the 
affirmative, noting that lighting is inherent in the Business District.  
 
2.  Could the variance be granted without the proposed use being contrary to the public 
interest? 
     Members agreed that the encroachment would be minimal. 
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3. Owing to special conditions, would the denial of the variance result in unnecessary 
hardship to the land owner, according to the Boccia test for determining unnecessary 
hardship? 

 
a.   Is an area variance needed to enable the applicant’s proposed use of the property 
given the special conditions of the property? 
  Members agreed that the variance appears to be needed to comply 
with the corporate design. 

 
b.  Could the benefit sought by the applicant be achieved by some other method 
reasonably feasible for the applicant to pursue, other than an area variance?  

 Members were not in agreement, some feeling that the façade could 
be added to another location on the building. Others felt that another 
location would not be reasonably feasible. 

 
4.  If the variance is granted, would the spirit of the ordinance be observed? 
  Members were not in agreement.  

 
5. Would granting the variance do substantial justice? 

Members disagreed, some noting that the area variance is not needed for 
sales or showroom space, but merely as a different way to display a sign. 
Others felt that the variance would do substantial justice.  

 
     Motion by Mitchell to grant the area variance from front setback 
requirements. Second by Walker. Mitchell, Walker, Beauregard in favor; 
Thibault opposed. Motion carries.  
 
At 9:07 Thibault opened the second part of the public hearing, to consider the 
application for an area variance from Section III.S.6.b to permit an attached 
sign that exceeds square footage requirements. 
Members seated: Thibault, Beauregard, Mitchell, Walker, and Hutwelker.  
Representing the application: Dave Bergeron, Brickstone Masons. William 
Fenton also was present. 
Abutters present: none 
 
     Bergeron stated that the application is for an attached 940 square foot sign 
in a location where a 243 square foot sign is permitted. He said that the sign is 
a portal structure bearing the Toyota insignia, with internal illumination, to be 
lit 24 hours a day. He stated that the extra size is needed to draw attention to 
and help the public identify a structure that is set back 73’ from the road, as 
well as complying with Toyota’s corporate branding program. Bergeron said that 
the portal structure is an architectural element as well as a sign, and said that 
its location on the front of the existing building would update the façade.   
     Carbonneau stated that the ordinance calls for calculating sign square 
footage based on the length of the side of the building upon which the sign is to 
be located. She noted that a free-standing sign already exists on the property, 
and in front of the location proposed for the new façade. 
     ZBA members agreed that the proposed sign would exceed zoning ordinance 
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limits by 400%. Determining that there were no further questions, Thibault 
closed the public hearing at 9:20. 
  

1.  Could the area variance be granted without diminishing surrounding property 
values? 
     Members disagreed, and noted that no evidence had been presented to 
address this question. 
 
2.  Could the variance be granted without the proposed use being contrary to the public 
interest? 
     Members felt that the requested variance is proportionately extreme.  
 
3. Owing to special conditions, would the denial of the variance result in unnecessary 
hardship to the land owner, according to the Boccia test for determining unnecessary 
hardship? 

 
a   Is an area variance needed to enable the applicant’s proposed use of the property 
given the special conditions of the property? 
 Members agreed that an area variance would be necessary. 

 
b  Could the benefit sought by the applicant be achieved by some other method 
reasonably feasible for the applicant to pursue, other than an area variance?  

Members agreed that the applicant has a reasonable alternative. 
 

4.  If the variance is granted, would the spirit of the ordinance be observed? 
  Members agreed that the spirit would not be observed, due to magnitude 
of the requested sign. 

 
6. Would granting the variance do substantial justice? 

Members agreed that granting the variance would do substantial justice. 
 
Motion by Hutwelker to deny the application on the basis that the applicant 
has a reasonable alternative. Second by Walker. All in favor. 
 
4. (Public Hearing) REQUEST FOR EQUITABLE WAIVER OF DIMENSIONAL 
REQUIREMENTS  
Applicant: Mary Ballou 
Property owner: Mary, Jesse & James Ballou, III 
Property location: 93 Matthews Road     Tax Map 39, Lot 8 
Zoning District(s): Residence District  
Request: Equitable waiver of dimensional requirements for a storage shed that 
has been constructed that does not meet required setbacks.  
 
Thibault opened the public hearing at 9:25. 
Members seated: Thibault, Beauregard, Mitchell, Walker, Hutwelker.  
Representing the application: Barry Faulkner 
Abutters and members of the public present: Bruce Bohannon 
 
DISCUSSION 
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    Faulkner said that Ballou was unable to attend the meeting. He said that 
Ballou obtained a building permit for the shed, which was constructed by 
friends during the period between May and August. The shed was constructed 
about 20’ feet from the road, whereas the front setback requirement is 30 feet, 
and is visible now that leaves have fallen. Faulker said that the curvature of the 
road and wooded topography in the vicinity might have contributed to the error 
in placement. The structure lacks sills, with vertical building members directly 
attached to Sonotubes. 
     As the shed poses no travel hazard, Faulkner said that there is little public 
purpose to move the shed. Faulkner said that the location was an honest 
mistake. 
     In their information packets, Board members received an October 13, 2009 
ZBA Application Summary prepared by Carbonneau. Carbonneau stated that 
the 12’ x 12’ shed does not meet Town setbacks for front and side property 
lines. Board members questioned whether the shed encroached onto property 
owned by the State of NH (rail trail) and whether the request forequitable waiver 
would relate to the encroachment on the State’s property as well. Carbonneau 
advised the ZBA to consider the application only in relation to the property 
owned by the Ballou family. 
     Weston acknowledged that the edge of the railbed right-of-way is difficult to 
determine. He said that Ballou might have interpreted a very old sheep pasture 
fence to be the side property line. 
     Speaking as manager for the rail trail project, Bohannon said that his 
concern is the setback from the property line shared with the railbed right-of-
way. He stated that locating the shed elsewhere on the property would create no 
hardship for the property owners. When questioned by ZBA members, 
Bohannon said that he did not know whether the encroachment would create a 
problem for future rails-to-trails uses.  
     Faulkner said that the sideline setback was not noted or considered at the 
time of building permit issuance. Hutwelker noted that the ZBA has no latitude 
to grant an equitable waiver for a use that encroaches on the land of another 
property owner. 
    Hearing no further questions, Thibault closed the public hearing at 10:25. 
Thibault re-opened the public hearing at 10:33 to seek clarification from 
Faulker, and closed the public hearing again at 10:39. 
 
REVIEW OF CRITERIA  
Board members agreed that the proposal would require an equitable waiver. 
Members reviewed the criteria for granting the requested equitable waiver. 
 
1. Does the request involve a dimensional requirement, not a use restriction? 
     Members agreed that the request involves a dimensional requirement. 
 
2.  Has the violation existed for 10 years or more with no enforcement action, including 
written notice, being commenced by the town; OR was the nonconformity discovered after 
the structure was substantially completed or after a vacant lot in violation has been 
transferred to a bona fide purchaser; AND was the violation not an outcome of ignorance 
of the law or bad faith but resulted from a legitimate mistake? 
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     Members agreed that the violation has not existed for 10 or more years. 
     Members agreed that the applicant appeared to be aware of the 30’ setback 
from Matthews Road, and agreed that the curvature of Matthews Road could 
contribute to a miscalculation of the dimension. Members agreed that the 
applicant seems to have made no attempt to establish the side property 
boundary; the shed was constructed 6’ to 7’ from the old sheep fence that could 
have been interpreted as the side boundary. Members considered testimony 
from Faulkner that the Code Enforcement Officer had not indicated the need to 
consider the side property line. Members considered testimony from Weston 
that he never received a request to inspect the Sonotube placement and had 
instead found the shed completely constructed when he went to measure. 
Members agreed that Weston would have identified the discrepancy had he 
received the request to inspect. Members concluded that the violation was an 
outcome of ignorance of the ordinance and was not the result of a legitimate 
mistake. 
 
3.  Does the nonconformity not constitute a nuisance nor diminish the value or interfere 
with future uses of other property in the area? 
Having concluded that the violation was not the result of a legitimate mistake, 
members did not address this question. 
 
4.  Would the cost of correction far outweigh any public benefit to be gained? 
Having concluded that the violation was not the result of a legitimate mistake, 
members did not address this question. 
 

Motion by Hutwelker to deny the request for an equitable waiver, based on 
the Board’s finding that the violation was an outcome of ignorance of the 
ordinance and was not the result of a legitimate mistake. Second by Mitchell. 
All in favor. 

 
6. VOTE ON ALTERNATE MEMBER VACANCY 
Having no candidates for the position that expires at Town Meeting 2011, and 
the position that expires at Town Meeting 2012, Board members deferred 
action. 
 
ADJOURMENT 
Motion by Mitchell to adjourn. Second by Walker. All in favor. The meeting 
adjourned at 10:45 p.m. 
 
 
 
Respectfully submitted, 
 
 
 
Victoria Reck Barlow, 
Recording Secretary 
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SWANZEY ZONING BOARD OF ADJUSTMENT SITE VISIT 
NOVEMBER 7, 2009  

 
Minutes are not final until reviewed and approved by the Board.  Review and approval of 

minutes generally takes place at the next regularly scheduled meeting of the Board. 
 
ATTENDANCE 
Keith Thibault, Charlie Beauregard, Jerry Walker, Bill Hutwelker. Town Planner 
Sara Carbonneau also was present.  
     Vice Chairman Thibault called the meeting to order and opened the public 
hearing at 9:00 a.m. Thibault stated that the meeting was a continuation of the 
public hearing begun on October 19, 2009.  
 
CONTINUATION OF PUBLIC HEARING (AREA VARIANCE APPLICATION)  
Applicant: BLM Contracting, LLC 
Property owner: View Point Cooperative, Inc. (VPC) 
Property location: 93 California Brook Road     Tax Map 73, Lot 22 
Zoning District(s): Rural/Agricultural District  
Request: Area variance from Section IV.A. to permit the operation of a 
contracting business providing landscaping, construction and painting services.  
 
Representing the application: Austin Reida and Joseph Blount. Petra Blount 
also was present. 
Abutters present: View Point Cooperative Board member Gale Shelley; Lee 
Kennedy. 
 
DISCUSSION 
     Reida and Blount oriented ZBA members to existing and proposed features 
of the site. ZBA members acknowledged View Point Cooperative uses of the 
northerly portion of the lot, including stormwater retention in a former farm 
pond, gravel parking area, scrap metal storage area, wood chip and brush pile, 
pump house building (housing VPC utilities), and office space in half of the 
metal-sided building proposed for shared use with BLM. Members noted that 
access to the parcel is directly off California Brook Road. 
 
Existing features proposed for use by BLM: 

• A covered 3-sided enclosure for road sand/salt. (Reida and Blount stated 
that they hoped to eventually construct a second salt shed.) 

• Half of an existing 40’ x 40’ metal-sided structure, proposed for storage of 
tools and materials, with a small, unstaffed office space. 

• The portion of the gravel parking area to the south of the metal-sided 
structure. In this area, Reida and Blount stated that no more than ten 



Swanzey Zoning Board of Adjustment minutes – November 7, 2009 
Page 2 of 3 
 
 
 

vehicles and/or pieces of equipment would be stored on site at any given 
time, including but not limited to pick-up trucks, dump trucks, skid 
steer, snow plows, tractor attachments, and trailers. 

• Dumpster 
• Fence, screening the parcel from California Brook Road 

 
Features proposed for installation or use by BLM: 

• A gate to control entry into the area 
• Landscaping of ornamental shrubs and sections of groundcover on the 

California Brook Road side of the security fence 
• A replacement fence to screen the lot from abutters at Tax Map 73 Lot 22-

95. Reida and Blount stated that the abutting property owners supported 
re-building of the deteriorated fence. 

• Two materials storage structures, each sized to contain a maximum of 20 
yards of bark mulch/mulch in one structure, and loam/compost in the 
second structure. Reida and Blount stated that these materials would be 
delivered by a tri-axle and would not be used as the primary source of 
mulch or loam at jobs; typically, these materials are delivered directly to 
the job site.   

• An on-site septic system (State approval has been granted) to serve two 
proposed bathrooms in the existing structure. One bathroom is proposed 
to be accessible to VPC members, and the second bathroom is proposed 
for use by BLM employees. 

 
Reida stated that BLM has 7 employees, not including Reida and Blount. Reida 
stated that is was possible that some of the employees may leave their vehicles 
on the premises. However, Reida stated that employees typically drive directly 
to the off-site customers’ properties. 
 
Reida and Blount stated that no mechanical maintenance of equipment would 
be conducted at the site. Hours of business operation would be from 7:00 a.m. 
to 5:00 p.m., except during client emergencies or during storm events. The 
sand/salt supply at the VPC would be used primarily on roads within VPC; 
BLM employees would pick up sand/salt for other clients directly from the 
supplier. Reida stated that, in case of emergency, the sand/salt supply on the 
premises may be used for clients off-site. 
 
For presentation at the November 16 continuation of the public hearing, 
Thibault encouraged Reida and Blount to prepare a written inventory of pieces 
of equipment that likely would be stored on-site. Thibault asked the applicants 
to provide a copy of the terms of the lease or contract between BLM and VPC. 
Those present acknowledged the applicants’ receipt of a November 2, 2009 
letter from Carbonneau requesting the equipment list, as well as a formal 
record of the vote of VPC members approving the lease arrangement with BLM. 
Hutwelker asked the applicants to be prepared to justify the proposed 
expansion of use. 
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Determining that there were no further questions, Thibault concluded the site 
visit at 9:43 a.m., noting that the public hearing is continued to the November 
16, 2009 meeting of the ZBA, at 7:00 p.m. 
 
Respectfully submitted, 
 
Victoria Reck Barlow, 
Recording Secretary 
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SWANZEY ZONING BOARD OF ADJUSTMENT MEETING 
NOVEMBER 16, 2009  

 
Minutes are not final until reviewed and approved by the Board.  Review and approval of 

minutes generally takes place at the next regularly scheduled meeting of the Board. 
 
ATTENDANCE 
Bob Mitchell, Jerry Walker, Keith Thibault, Bill Hutwelker, Charlie Beauregard 
(arrived at 7:08). Alternate Byran Rudgers (arrived at 7:25). Town Planner Sara 
Carbonneau also was present.  
     Chairman Hutwelker called the meeting to order at 7:04 p.m. and read the 
agenda for the meeting. The Board addressed the following items.  
 
MINUTES  
     Motion by Beauregard to approve the minutes of October 19, 2009 meeting. 
Second by Walker. All in favor. 
     Motion by Beauregard to approve the minutes of the November 7, 2009 site 
visit. Second by Thibault. Walker, Thibault, Hutwelker, Beauregard in favor, 
Mitchell abstained. Motion passes. 
 
1.  VOTE ON ALTERNATE MEMBER VACANCY for one position that expires at Town 
meeting 2011 and one position that expires at Town Meeting 2012.  
      Motion by Mitchell to defer consideration of this agenda item to the end of 
the meeting. Second by Beauregard. All in favor. 
 
2.  (PUBLIC HEARING) USE VARIANCE APPLICATION 
Applicant: BLM Contracting, LLC 
Property owner: View Point Cooperative, Inc. (VPC) 
Property location: 93 California Brook Road     Tax Map 73, Lot 22 
Zoning District(s): Rural/Agricultural District  
Request: Use variance from Section IV.A. to permit the operation of a 
contracting business providing landscaping, construction and painting services. 
Continued from November 7, 2009 site visit. 
 
Members seated: Thibault, Beauregard, Mitchell and Walker; following 
discussion, Hutwelker. Hutwelker stated that he had not been seated at the 
beginning of the public hearing (October 19, 2009 meeting), but had reviewed 
the minutes of that meeting and had attended the November 7 site visit. Reida 
and Blount stated that they had no objection to Hutwelker being seated. 
Thibault seated Hutwelker. 
Representing the application: Austin Reida and Joseph Blount 
Abutters present: View Point Cooperative member Carol Davis; abutter Lee 
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Kennedy 
 
DISCUSSION 
      Mitchell noted for the record that he visited the site on November 16, 2009.     
     Carbonneau stated that she had received 33 pages of documents from VPC 
in response to her letter requesting information pertaining to Cooperative 
authorization of BLM’s lease arrangement. The documents show that 62 
members of the Cooperative voted in favor of the lease; 5 were opposed. 
Carbonneau stated that VPC as well as abutters were notified of the public 
hearing, and notice of the hearing was posted at VPC. Thibault stated that the 
paperwork confirms the adequacy of public hearing notice to all VPC members.  
     Thibault invited the applicants to update Board members on any changes. 
Reida stated that there have been no changes to the information presented at 
the prior meetings. He offered to replace with a signed copy the draft lease 
agreement on file with the ZBA. 
     To clarify the need for a variance, Thibault stated that the applicants seek to 
make VPC the primary place of a business that serves the Cooperative as well 
as clients from beyond VPC. Board members agreed that, as landowner, VPC 
needs to generate a compelling argument regarding unnecessary hardship. 
Carbonneau reminded Board members that the property under consideration is 
the entirety of Tax Map 73, Lot 22, a single lot of record consisting of 70.24 
acres. 
     Thibault stated that VPC has to show that a denial of the variance request 
would deny any reasonable use of the property. In response to Thibault, Blount 
said that the park requires equipment and personnel to respond to 
emergencies, and to maintain structures such as fences. 
     Hutwelker said that, since VPC already has reasonable use of the property, 
the Board would need to find that VPC requires the use variance owing to 
special features of the property. In response to Hutwelker, Reida said that VPC 
lacks resources to make many changes, and could not afford to maintain the 
kind of specialized equipment on a scale suitable to the needs of the park. 
     Kennedy asked the Board to place limits on the size and scope of the 
operation. Davis stated that BLM generates little traffic, especially when 
compared to traffic generated by Forest View Estates. Board members observed 
that California Street and California Brook Road both are in relatively poor 
condition, and briefly discussed the roads’ capacity to handle large trucks. 
     Thibault determined that there were no further questions, and closed the 
public hearing at 7:35. 
 
REVIEW OF CRITERIA  
     Board members agreed that the proposal would require a use variance, not 
an area variance. Members reviewed the criteria for granting the requested 
variance. 
     Thibault said that the applicants presented no evidence that the park would 
not function without the proposed use. Board members discussed the need to 
protect against future expansion, should some other entity take the place of 
BLM, considering such options as conditioning an approval to fit a specific area, 
circumscribing the location of activities as well as pieces of equipment, and 
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requiring fencing to help define the area. 
 
Motion by Walker at 7:58 to re-open the public hearing. Second by Mitchell. All 
in favor.  
     Board members asked the applicants whether the proposed maximum of 10 
pieces of equipment includes non-motorized equipment, such as trailers. Reida 
stated that items are to include “pieces of equipment”; it will be physically 
impossible to store more than 10 items in the area allocated by VPC. Hearing 
no further questions, Thibault closed the public hearing at 8:00. Board 
members returned to their review of criteria. 
 

1.  Could the variance be granted without diminishing surrounding property values? 
     Members agreed that no evidence had been presented to show that 
granting the variance would lead to a diminution of surrounding property 
values. Members noted that the applicants already had made improvements 
to the area, and noted planned additional upgrades.   
 
2.  Could the variance be granted without the proposed use being contrary to the public interest? 
      Members agreed that the proposed use would not be contrary to the 
public interest.  
  
3. Owing to special conditions, would the denial of the variance result in unnecessary hardship to the land 
owner, according to the Simplex test for determining unnecessary hardship?  

 
a.    A zoning restriction as applied to the property interferes with the applicant’s reasonable use of the 

property, considering the unique setting of the property in its environment;  
  Some members expressed the opinion that, by curtailing storage of 
maintenance equipment, a denial could cause an unnecessary hardship  

 
b.   No fair and substantial relationship exists between the general purposes of the zoning ordinance and 

the specific restriction on the property; 
  Some members expressed the opinion that the proposed use will be 
similar in nature (albeit not in scale) to historic (albeit not permitted) uses of 
the portion of the VPC parcel.  
 

c.  The variance would not injure the public or private rights of others. 
  Members agreed that concerns of abutters can be addressed by 
fencing and landscaping to buffer the proposed use.  
 

4.  If the variance is granted, would the spirit of the ordinance be observed? 
   Members agreed that the spirit of the ordinance would be observed if 
the requested variance facilitates improvements to the VPC property. 

 
5.Would granting the variance do substantial justice? 
   Members agreed that granting the variance would allow BLM to 
continue to enhance the VPC environment. 

 
Motion by Mitchell at 8:25 to re-open the public hearing. Second by Walker. All 
in favor.   
     Board members and applicants discussed hours of operation, specified as 
7:00 a.m. to 5:00 p.m., Monday through Friday, on the applicant’s site plan 
application to the Planning Board. Reida stated that he and Blount strive to 
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minimize overtime beyond the 40-hour the company workweek; snowplowing 
and general emergencies are exceptions. To preserve flexibility, the applicants 
requested ZBA approval of hours of operation from 7:00 a.m. to 7:00 p.m., 
Monday through Friday, with the understanding that workdays will likely end 
earlier than 7:00 p.m.  
     Kennedy asked the ZBA to explicitly prohibit any processing of material on 
site, such as woodchipping.  
     Thibault determined that there were no further questions, and closed the 
public hearing at 8:32. 
 
Motion by Mitchell to approve the use variance from Section IV.A. to permit the 
operation of a contracting business providing landscaping, construction and 
painting services, with the following conditions: 

1. BLM’s hours of operation at the VPC property shall not exceed 7:00 a.m. to 
7:00 p.m., Monday through Friday, except in the case of emergencies; 

2. BLM’s activities shall be restricted to those related to landscaping and 
property maintenance; 

3. BLM’s area of use of the VPC property shall be limited to the area shown 
on the site plan dated 8/14/09; 

4. BLM’s equipment stored at the VPC property shall be limited to 10 vehicles 
with wheels or tracks. Storage of equipment shall be limited to the area 
on the southerly side of the metal-sided building, north of California 
Brook Road; 

5. BLM’s materials stored at the VPC property shall be limited to 3 bunkers, 
each holding up to 20 cubic yards of mulch/barkmulch and/or 
loam/compost, and situated in the location indicated on the applicants’ 
site plan; 

6. No mechanical processing (e.g., chipping) or creation of materials shall 
take place on the VPC property. 

Second by Beauregard. Mitchell, Beauregard, Walker, Hutwelker in favor. 
Thibault opposed. Motion passes. 
     Thibault advised those present that ZBA decisions may be appealed, and 
recommended consultation with Town Planner Carbonneau.  
 
3.  (PUBLIC HEARING) AREA VARIANCE APPLICATION 
Applicant: Guy Gaffney 
Property owner: Guy Gaffney 
Property location: 45 Pasture Road     Tax Map 18, Lot 99-1 
Zoning District(s): Residence District  
Request: Area variance from Section IV.B.3 to permit the construction of a front 
deck that does not meet required setbacks.  
 
Hutwelker opened the public hearing at 8:35. 
Members seated: Hutwelker, Thibault, Beauregard, Mitchell and Walker.  
Representing the application: Guy Gaffney 
Abutters present: none 
 
DISCUSSION 
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     Gaffney said that he seeks to build a 10’ x 20’ deck on the front of his house. 
The deck would encroach by 5’ on the front setback of his property on Pasture 
Road. The deck would replace deteriorated steps. Gaffney stated that an abutter 
has written in support of Gaffney’s application.  
     In their information packets, Board members received a November 9, 2009 
ZBA Application Summary prepared by Carbonneau. Members noted that the 
lot is .37 acres in size, and is in a densely settled portion of Swanzey. 
     Hutwelker determined that there are no further questions, and closed the 
public hearing at 8:40.  
     Board members agreed that the proposal would require an area variance, 
not a use variance. Members reviewed the criteria for granting the requested 
area variance.  
 

1.  Could the area variance be granted without diminishing surrounding property 
values? 
     Members agreed that granting the area variance would not diminish 
surrounding property values.  
 
2.  Could the variance be granted without the proposed use being contrary to the public 
interest? 
     Members agreed that the proposed use would not be contrary to the public 
interest.  
 
3. Owing to special conditions, would the denial of the variance result in unnecessary 
hardship to the land owner, according to the Boccia test for determining unnecessary 
hardship? 

 
a.   Is an area variance needed to enable the applicant’s proposed use of the property 
given the special conditions of the property? 
  Members agreed in the affirmative, given the small size of the lot in 
question and the small size of others in the vicinity.  

 
b.  Could the benefit sought by the applicant be achieved by some other method 
reasonably feasible for the applicant to pursue, other than an area variance?  

 Members agreed that an area variance is the most reasonably feasible 
method to achieve the benefit sought. 

 
4.  If the variance is granted, would the spirit of the ordinance be observed? 
  Members agreed that the spirit of the ordinance would be observed. 

 
5. Would granting the variance do substantial justice? 

Members agreed that granting the variance would do substantial justice.  
 
     Motion by Thibault to approve the area variance from Section IV.B.3 to 
permit the construction of a 10’ x 20’ front deck that does not meet required 
setbacks. Second by Mitchell. All in favor. 
 
 
4.  (PUBLIC HEARING) AREA VARIANCE APPLICATIONS 
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Applicant: Nancy Brown 
Property owner: Nancy Brown 
Property location: 170 Homestead Highway     Tax Map 59, Lot 1  
Zoning District(s): Rural/Agricultural District  
Request: Variance from Section VII.E.1 to permit the construction of a septic 
system that does not meet required setbacks.  
 
Hutwelker opened the public hearing at 8:40. 
Members seated: Thibault, Beauregard, Mitchell, Walker, Hutwelker.  
Representing the application: Nancy Brown; Pete Bissell, Quality System 
Design, LLC 
Abutters present: none 
 
DISCUSSION 
     Bissell reviewed the proposal and limitations of the site with Board 
members. The Environ-Septic system would be sized for a 3-bedroom house, 
and the leach field would be located 77’ from a jurisdictional wetland. Bissell 
noted that NH-DES requires leach fields to be set back 75’ from jurisdictional 
wetlands. Bissell stated that slopes and/or hydric soils limit options for locating 
a septic system; a test pit in the proposed location supports using the proposed 
area. Bissell stated that other locations in the vicinity of the studio would 
require extensive excavation and disturbance of natural vegetation. 
     Bissell stated that he has evaluated 130 Environ-Septic systems and feels 
that they have an outstanding performance record. He stated that these 
systems often are granted a waiver to authorize installation closer to the 
seasonal high water table. 
     In their information packets, Board members received a November 9, 2009 
ZBA Application Summary prepared by Carbonneau. According to a 1995 letter 
from Health Officer Derocher, Carbonneau reported that the house formerly on 
the property (demolished in 2009) had been vacant since approximately 1976, 
and lacked a functioning septic system. Carbonneau stated that the 36.1-acre 
size of the lot might suggest the availability of alternative sites for the septic 
system; however, because the remaining structure on the property (an art 
studio) currently lacks septic facilities, it is reasonable to construct the 
proposed house adjacent to the studio. Brown stated that the house would be 
annexed to the studio, and a bathroom and running water would be installed in 
the studio as part of the house construction project. 
     Determining that there were no further questions, Hutwelker closed the 
public hearing at 9:05.  
 
REVIEW OF CRITERIA  
Board members agreed that the proposal would require an area variance, not a 
use variance. Members reviewed the criteria for granting the requested area 
variance.  
 

1.  Could the area variance be granted without diminishing surrounding property 
values? 
     Members agreed that granting the variance would not diminish the value 
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of surrounding properties. 
 
2.  Could the variance be granted without the proposed use being contrary to the public 
interest? 
     Members agreed that granting the variance would not be contrary to the 
public interest. 
 
3. Owing to special conditions, would the denial of the variance result in unnecessary 
hardship to the land owner, according to the Boccia test for determining unnecessary 
hardship? 

 
a.   Is an area variance needed to enable the applicant’s proposed use of the property 
given the special conditions of the property? 
  Members agreed that special conditions of the property and the 
presence of the existing structure make the area variance necessary. 

 
b.  Could the benefit sought by the applicant be achieved by some other method 
reasonably feasible for the applicant to pursue, other than an area variance?  

 Members agreed that an area variance is the most reasonably feasible 
method of achieving the benefit sought by the applicant. 

 
4.  If the variance is granted, would the spirit of the ordinance be observed? 
  Members agreed in the affirmative, especially given the topography of the 
lot and the demonstrated performance of the system. 

 
6. Would granting the variance do substantial justice? 

Members agreed that granting the variance would do substantial justice. 
 
     Motion by Beauregard to approve the area variance from Section VII.E.1 to 
permit the construction of a septic system that does not meet required 
setbacks. Second by Mitchell. All in favor. 
  
 
5. DISCUSSION REGARDING SB 147, new variance criteria effective January 1, 
2009.  
     Thibault stated that he, Hutwelker and Carbonneau seek authorization to 
speak with legislators on behalf of the ZBA regarding the likely impact of the 
new law. Those present agreed that, by eliminating Boccia and instead requiring 
a single standard for area variances and use variances, SB 147 will make it 
difficult if not impossible for zoning boards to find positively on applications for 
dimensional variances.  
     Motion by Mitchell to authorize Thibault, Hutwelker and Carbonneau to 
represent the will of the Board: The Swanzey ZBA supports efforts to reinstate 
the Boccia standard for reviewing applications for area variances. Second by 
Rudgers. All in favor. 
 
 
OTHER BUSINESS AS MAY BE REQUIRED 
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A.  John Arnone advised the Board that he will be seeking to make parking 
available in front of the restaurant at Arnone’s Family Fun Center, situated at 
Tax Map 34 Lot 32. Carbonneau recommended that Arnone request in writing a 
modification of conditions of approval, for consideration at the joint Planning 
Board and ZBA meeting on December 10, 2009.  
B.  Carbonneau encouraged members to attend a December 1, 2009 Planning 
Board discussion of proposed amendments to zoning along the Route 10 
corridor. Officials from Yale University have been invited.  
 
6.  VOTE ON ALTERNATE MEMBER VACANCY for one position that expires at Town 
meeting 2011 and one position that expires at Town Meeting 2012. Carbonneau 
informed members that she had received no nominations, and said she would 
re-notice the vacancies for the December 2009 meeting.  
  
ADJOURMENT 
Motion by Thibault to adjourn. Second by Beauregard. All in favor. The meeting 
adjourned at 10:00 p.m. 
 
 
 
Respectfully submitted, 
 
 
 
Victoria Reck Barlow, 
Recording Secretary 
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SWANZEY PLANNING BOARD AND ZONING BOARD OF ADJUSTMENT JOINT MEETING 
DECEMBER 10, 2009  

 
Minutes are not final until reviewed and approved by the Boards.  Review and approval 
of minutes generally takes place at the next regularly scheduled meeting of the Boards. 

 
ATTENDANCE 
     Planning Board members Glenn Page, Scott Self, June Fuerderer, Steve 
Russell (arrived at 7:13), Jeanne Thieme, Deb Davis (Selectmen’s 
Representative), alternate David Osgood. 
     Zoning Board members Bill Hutwelker, Keith Thibault, Jerry Walker; 
alternate Marty Geheran. Town Planner Sara Carbonneau and Code 
Enforcement Officer Weston also were present.  
    Planning Board Chairman Page called the meeting to order at 7:00 p.m. and 
read the agenda for the meeting. The Boards addressed the following items.  
 
1.  (PUBLIC HEARING) REQUEST FOR RECONSIDERATION 
Applicant: David and Janet Roy 
Property owner: David and Janet Roy 
Property location: 49 Spring Street     Tax Map 57, Lot 72 
Zoning District(s): Business District, Residence District  
Request: Reconsideration of a condition imposed at the September 18, 2006 
meeting of the Zoning Board of Adjustment (specifically, that “ . . .a vegetative 
buffer be planted to screen the business use from the residential uses, 
specifically with evergreens being planted between the shed to the south side of 
the gate . . .”) and a condition imposed at the September 12, 2007 meeting of 
the Planning Board (specifically, that “ . .  a vegetative buffer of evergreens shall 
be planted between the shed to the south side of the gate . . “).  
 
     Page opened the public hearing at 7:09. 
Members seated: Planning Board members Page, Fuerderer, Russell, Thieme, 
Davis; alternate Osgood was seated for Goller. Abutter Self recused himself, and 
stepped away from the table. ZBA members Hutwelker, Thibault, Walker; Marty 
Geheran was seated for Beauregard. 
Representing the application: David Roy, attorney Jeremy Hockensmith 
Abutters/neighbors/interested parties present: Timothy Proulx, Frank Proulx, 
Jeremy Roy, Jeff Sevene, Gail Davis, Mark Desilets 
 
     DISCUSSION 
      After reviewing the location of the Residential and Business zoning districts 
on the property, and prior ZBA and Planning Board decisions relative to 
residential and business uses, Hockensmith stated that his client had been in 
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support of screening neighborhood residences from the noise and dust of his 
sawmill. Hockensmith said that Roy delayed planting a vegetative buffer in 
2007 due to uncertainty about the future of the sawmill. When Roy dismantled 
the sawmill in 2008, Hockensmith said that Roy thought his responsibility for 
screening the sawmill also was eliminated.  
     Hockensmith presented photographs depicting former and current 
conditions of the rear portion (Business District) of the property, including 
existing vegetation that, according to Hockensmith, obscures visibility of the 
rear of the parcel. Hockensmith stated that current use of this portion of the 
property is limited to equipment storage, earth materials storage, and 
(infrequent) parking of a logging truck and skidder. Hockensmith stated that 
Roy has no plans to re-install the sawmill, and now limits on-site processing of 
firewood to that needed for his personal use. Hockensmith said that the 
removal of the sawmill also reduced any public benefit of installing screening, 
especially relative to Roy’s bonded cost of $2000. Hockensmith asked the 
Boards to amend the requirement for screening because the sawmill had been 
discontinued.  
     To prepare for the possibility that Roy might ever undertake a potentially 
offensive business use in the rear of the property, Hockensmith said, Roy would 
entertain a condition of approval that screening would be required at that point. 
Should the Boards require screening, Hockensmith requested that the request 
be specific as to type, size, and exact location of plantings.  
     Davis stated that, from her property, she has a clear view of the box truck 
parked at the rear of Roy’s property. She stated that a logging truck had been 
parked on the Roy property “virtually every day” until three weeks ago. She 
stated that third parties had parked commercial vehicles on the property during 
the summer. Davis stated that appraiser Sean Green had advised her that 
business uses of the Roy property adversely impact the marketability of her 
property. Davis said that vehicles that cross the sidewalk to access the rear of 
the property damage the sidewalk, at taxpayer expense, and create a public 
safety hazard.    
     Desilets said that Roy now owns a large truck that jumps the sidewalk every 
time he pulls in or out of the property. 
     Hockensmith and Roy stated that the sawmill was removed from the site in 
January 2008. Members of the Boards and Roy discussed the date of removal of 
the sawmill. Minutes of the Zoning Board site visit of August 14, 2006 indicate 
that the sawmill was present on that date. Planning Board minutes of the July 
19, 2007 meeting show Roy noting “that the sawmill that was originally shown 
on the site plan is no longer there;” minutes of August 12, 2007 indicate that 
the sawmill was absent. Page stated that it was his recollection that the sawmill 
was not in evidence during the Planning Board’s August 17, 2007 site visit. 
Hutwelker noted that the Boards’ conditions of approval called for vegetative 
screening, regardless of the presence of the sawmill. Hutwelker asked Roy to 
clarify why, if his discontinued use of the sawmill in 2007 eliminated the need 
for screening, he had not challenged the Planning Board’s requirement for a 
vegetative buffer at that point. 
     To address Hockensmith’s assertion that the specified location for planting 
the buffer is nebulous, Hockensmith and members reviewed the location of the 
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boundary between the Business and Residence districts on the site plan 
submitted with Roy application to the Planning Board (reviewed at the 
September 6, 2007 meeting). Hutwelker observed that the Zoning Board was 
charged with deciding whether the buffer still is required, and the Planning 
Board is charged with deciding where the buffer will be located.  
     Roy stated that he no longer owns the sawmill, so it will never be coming 
back. Roy stated that “all [he is] doing is parking trucks.” 
     Those present discussed an opinion prepared by attorney Silas Little. 
Carbonneau advised members that people can petition boards to modify 
conditions of prior approval, and boards can hear such requests so long as the 
hearings are duly noticed. She stated that all abutters received notice of the 
public hearing, which also was posted in the newspaper and three public 
locations.  
     Page determined that there were no further comments or questions, and 
closed the public hearing at 7:36. Page turned over the public meeting to 
Hutwelker. 
 
ZBA DELIBERATION 
     Hutwelker moderated discussion among ZBA members, who agreed that the 
vegetated buffer was required for visual screening between abutting business 
and residential uses, and not to abate noise. Members agreed that the residence 
use and business use (the logging business) continue, and referenced Section 
Section V.B.4. of the zoning ordinance.  
     Motion by Thibault to deny the request for modification of the condition of 
approval calling for a vegetated buffer. Second by Walker. All in favor. 
 
PLANNING BOARD DELIBERATION 
     Page stated that ZBA denial made Planning Board deliberation a moot issue. 
In response to Hockensmith’s earlier request for more specificity, Page stated 
that two alternating rows of 8’ white pine and black hemlock trees create an 
acceptable buffer. Page noted that the original goal of the buffer was to screen 
100 cords of firewood; Roy’s business could easily include storing log lengths on 
the property. Page advised Roy to locate the plantings along the boundary 
between the Residence and Business zoning districts.  
     Roy stated that he wants to plant a hedge of his choice, and will not post a 
bond. He stated that he will agree to locate the plantings within a defined space. 
Roy stated that he now is “just parking trucks.”  
     Roy angrily stated that “it’s my property, and I’m not planting a [expletive] 
hedge.” Hearing more inappropriate language, Page advised Roy to leave the 
meeting. D. Roy, J. Roy, T. Proulx, F. Proulx, Sevene and Hockensmith left the 
meeting at 7:48. 
     Self returned to the table, and members began consideration of the next 
agenda item. At 8:03, Self recused himself and left the table.  
     Motion by Osgood to deny the request for modification of the condition of 
approval calling for a vegetated buffer. Second by Russell. All in favor. 
     Self returned to the table. 
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2.  (PUBLIC HEARING) REQUEST FOR RECONSIDERATION 
Applicant: John Arnone 
Property owner: City of Keene 
Property location: 471 Old Homestead Highway     Tax Map 34, Lot 32 
Zoning District(s): Business District  
Request: Reconsideration of a condition imposed at the June 21, 2004 meeting 
of the Zoning Board of Adjustment (specifically, that “the four parking spaces 
situated in front of the former Alps Restaurant building as presently shown on 
the plans will be eliminated,” “curbing or flagging or other signage will be 
installed in front of the former Alps Restaurant building to prohibit parking in 
that location” and that “the four parking spaces situated to the north side of the 
former Alps Restaurant building will be clearly marked for take-out parking 
only—limit 15 minutes”) and a condition imposed at the July 1, 2004 meeting of 
the Planning Board (specifically, that “the four parking spaces in front of the 
former Alps Restaurant, as shown on the plans, will be removed from the 
plans”). 
 
Page opened the public hearing at 7:49. 
Members seated: Planning Board members Page, Fuerderer, Russell, Thieme, 
Davis; alternate Osgood was seated for Goller. ZBA members Hutwelker, 
Thibault, Walker; alternate Marty Geheran was seated for Beauregard. 
Representing the application: John Arnone 
Abutters present: none 
 
DISCUSSION 
     Arnone presented a drawing of the proposed parking lot layout, indicating 
space for 15 cars and a handicapped-accessible parking space. Arnone stated 
that he seeks to re-establish the parking pattern of the former Alps Restaurant.  
     Members noted that Arnone originally was denied parking in the upper area 
to prevent an unsafe combination of vehicular traffic and foot traffic related to 
the take-out ice cream window. In the interim, the site has been redesigned so 
that access to amusements and take-out food occurs at the lower level of the 
site; a long ramp for walking to the upper level separates people from vehicles.  
     Members discussed how to keep vehicles from parking in the grassed State 
area without obscuring sight distance. Weston stated that he sees no issues 
with the proposed parking. Members discussed adequacy of size of the spaces 
(20’ long) and navigation area (18’ wide), and recommended using 2’ of the 
grassed area to increase the distance between rows of parked cars. Members 
noted that the lower parking area--maintained for use year-round—provides 
abundant overflow space. 
     Page determined that there were no further questions, and closed the public 
hearing at 7:59. 
 
ZBA DELIBERATION 
     Hutwelker determined that ZBA members had no further questions or 
comments.  
     Motion by Walker to approve the change in parking as submitted. Second 
by Geheran. All in favor. 



Swanzey Planning Board & Zoning Board of Adjustment joint meeting minutes – December 10, 2009 
Page 5 of 6 
 
 
 

 
PLANNING BOARD DELIBERATION 
Self recommended using 2’ of the grassed area for parking lot circulation, 
reducing the grassed area to 8’ in width. Page determined that Planning Board 
members had no further questions or comments.  
     Motion by Russell to approve the change in parking, and to approve use of 
2’ of the grassed area to improve parking lot circulation. Second by Fuerderer. 
All in favor. 
 
3. OTHER BUSINESS: PLANNING BOARD 
Jeff Sevene--Update regarding conditions of approval 
Carbonneau reported that she has sent letters and left messages requesting 
submission of the final survey mylar. Members recommended that Carbonneau 
copy the surveyor on another request to Seve, and send to the Registry of Deeds 
the decision of notice, without tying it to the plan.  
 
Minutes from November 12, 2009  
     Motion by Fuerderer to approve the minutes of November 12, 2009 meeting. 
Second by Thieme. All in favor. 
 
Vote on alternate member vacancies 
In the absence of nominees, the Board took no action.  
 
4. OTHER BUSINESS: ZONING BOARD OF ADJUSTMENT 
Vote on alternate member vacancies 
    Motion by Geheran to accept the nomination of John Arnone as an alternate 
to fill a position that expires in 2012. Second by Walker. all in favor. 
 
Minutes from November 16, 2009 
Board members agreed to defer consideration of minutes of November 12, 2009 
meeting until the regular January meeting. 
 
ADJOURMENT 
Motion by Russell to adjourn. Second by Fuerderer. All in favor. The meeting 
adjourned at 8:13 p.m. 
 
 
 
Respectfully submitted, 
 
 
 
 
Victoria Reck Barlow, 
Recording Secretary  
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